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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the officia editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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fedreg.
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponosred by the Office of the Federal Register.

WHAT: Free public breifings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.
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Presidential Documents

Title 3—

The President

Proclamation 7149 of November 19, 1998

National Great American Smokeout Day, 1998

By the President of the United States of America

A Proclamation

One of the greatest public health threats facing Americans today is tobacco
addiction and all the related health disorders that come with it. More Ameri-
cans die every year from tobacco-related diseases than from AIDS, illegal
drugs, alcohol, fires, car accidents, murders, and suicides combined. Al-
though we have heard for decades the Surgeon General’s warning that smok-
ing kills, each day more than 3,000 young Americans become regular smok-
ers—and more than 1,000 of them will die prematurely as a result.

This past April, the Surgeon General issued a new report on tobacco that
underscores the urgent need for comprehensive legislation to reduce youth
smoking. Over the past 6 years, youth smoking has grown by one-third,
increasing by an alarming 80 percent among African American youth. Cur-
rently, more than 36 percent of high school students smoke, and recent
statistics released by the Centers for Disease Control also reaffirm what
we already know: nicotine creates an addiction that is extremely difficult
to overcome. Unfortunately, 86 percent of our young people who smoke
daily and try to quit are unsuccessful, and casual teenage smokers—even
those who smoke as few as three cigarettes a month—often go on to become
regular smokers.

My Administration has worked hard for comprehensive and effective tobacco
legislation that will cut teen smoking. We will continue our efforts until
the Congress has acted to pass such legislation. Our 1999 budget also includes
an unprecedented increase in funding for research at the National Institutes
of Health, and the National Cancer Institute plans to allocate millions of
those dollars for research into prevention and cessation programs to reduce
tobacco use.

Each year, the Great American Smokeout gives us the opportunity to do
what we should do every day: raise awareness among all Americans—
but especially among children and teens—of the dangers of smoking. Through
such youth-related promotions as the Great American SmokeScream and
the Great American Smokeout Pledge, we can encourage young people who
smoke to stop, and we can convince those who don’t smoke that they
should never start. Adult smokers should also remember the power of per-
sonal example and make a sincere effort to stop smoking on this special
day, taking an important step toward a better, healthier future.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim November 19, 1998,
as National Great American Smokeout Day. | call upon all Americans to
join together in an effort to educate our children about the dangers of
tobacco use, and | urge both smokers and nonsmokers to take this opportunity
to begin healthier lifestyles that set a positive example for young people.
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IN WITNESS WHEREOF, | have hereunto set my hand this nineteenth day
of November, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-third.

[FR Doc. 98-31531
Filed 11-23-98; 8:45 am]
Billing code 3195-01-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM
12 CFR Part 204

[Regulation D; Docket No. R—1024]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Final rule; technical
amendment.

SUMMARY: The Board is amending
Regulation D (Reserve Requirements of
Depository Institutions) to remove the
definition of De novo depository
institution. The definition is not used in
the Regulation.

EFFECTIVE DATES: November 24, 1998.

FOR FURTHER INFORMATION CONTACT: Rick
Heyke, Senior Attorney, Legal Division
(202/452-3688). For the hearing
impaired only, Telecommunications
Device for the Deaf (TDD), Diane Jenkins
(202/452-3544).

SUPPLEMENTARY INFORMATION:
Background

Section 204.2(p) of the Board’s
Regulation D (12 CFR part 204) defines
De novo depository institution to mean
a depository institution that was not in
business on July 1, 1979, and was not
the successor by merger or
consolidation to a depository institution
that was in business before the merger
or consolidation. The definition is not
used in the Regulation. Accordingly, the
Board is removing it.

List of Subjects in 12 CFR Part 204

Banks, banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Board is amending part
204 in chapter Il of title 12 of the Code
of Federal Regulations as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1.The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2.1n §204.2, paragraph (p) is removed
and reserved.

By order of the Secretary of the Board,
acting pursuant to delegated authority for the

Board of Governors of the Federal Reserve
System, November 18, 1998.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 98-31354 Filed 11-23-98; 8:45 am]
BILLING CODE 6210-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 611
RIN 3052-AB71

Organization; Balloting and
Stockholder Reconsideration Issues

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: This final rule will amend
Farm Credit Administration (FCA or
Agency) regulations concerning Farm
Credit System (System or FCS) ballots
and the effective dates for mergers,
consolidations, or transfers of direct
lending authority from a Farm Credit
Bank (FCB) or agricultural credit bank
(ACB) to a Federal land bank association
(FLBA). The amendments allow the use
of identity codes on ballots, as long as
the votes are tabulated by an
independent third party; limit the scope
of the regulation to System banks and
associations; and remove descriptions of
specific balloting procedures from the
regulations. The amendments also
reduce the earliest effective date of a
merger, consolidation, or transfer of
lending authority from 50 days to 35
days after stockholder notification, or 15
days after submission of documents to
the FCA for final approval, whichever
occurs later. The effects of the
amendments are to provide more
flexibility to institutions and
stockholders when stockholder votes
occur, to extend security and
confidentiality requirements to all
stockholder votes of banks and
associations, to apply such requirements

only to banks and associations, and to
accelerate the effective date of the
above-described corporate actions.

EFFECTIVE DATE: This regulation will
become effective 30 days after
publication in the Federal Register
during which either or both Houses of
Congress are in session. Notice of the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:

Alan Markowitz, Senior Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4479;

or

Rebecca S. Orlich, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 883-4444.

SUPPLEMENTARY INFORMATION:
I. Background

The FCA proposed amendments to its
balloting and reconsideration period
regulations on March 20, 1998 (63 FR
13564) as a part of its continuing efforts
to reduce regulatory burdens on the
System. This rule was proposed in
response to requests by several System
institutions to revise the secret ballot
procedures and to accelerate the
effective date of certain corporate
actions.

As explained more fully below, we
have made revisions to the proposed
amendments to §8611.330 and 611.340
and adopted substantially as proposed
the amendments to §§ 611.505(e) and
611.1122(K).

We received comment letters on the
proposed regulations from the Farm
Credit Council (Council) on behalf of its
member banks and associations;
AgriBank, FCB (AgriBank); Farm Credit
Leasing Services Corporation (Leasing
Corporation); and one individual via
electronic mail. In addition, we received
comments via telephone from the Farm
Credit Banks Funding Corporation
(Funding Corporation) and from two
FLBAs. AgriBank made general
comments supporting the proposed
changes. Other comments addressed
specific issues, as described below. All
of the comments were carefully
considered in the formulation of the
final rule.
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I1. Maintaining Secrecy of Ballots

We amend §611.330 to (1) apply the
regulation only to banks and
associations, (2) give affected
institutions more flexibility than in the
existing or the proposed regulation to
choose how to comply with
confidentiality requirements, (3) clarify
that institutions may allow a
stockholder to give voting discretion to
the proxy of the stockholder’s choice,
and (4) apply the provisions to all bank
and association stockholder votes, not
just director elections. The form of
§611.330 has been significantly revised,
as described more fully below. We also
adopt amendments to §611.340 to (1)
limit its scope to banks and
associations, (2) apply its provisions to
all bank and association stockholder
votes, and (3) add a 3-year retention
period for records in votes other than
director elections. The remainder of
§611.340 is adopted substantially as
proposed.

The application of the final
regulations to only banks and
associations is a change from both the
existing and the proposed regulations
and is made in response to comments
from the Leasing Corporation, the
Funding Corporation, and the Council.
Those commenters observed that the
confidentiality requirements of section
4.20 of the Act expressly apply only to
“lending institutions’ of the System;
therefore, they suggested amendments
to conform the scope of the regulation
to the statute. System institutions made
similar comments when these
regulations were originally promulgated
in 1988, but we opted at that time for
a broader application. See 53 FR 50384
(December 15, 1988). We have now
reconsidered our position and
determined that the purpose of section
4.20 of the Act is met if the regulation
applies only to banks and associations.
We believe that the Act’s secret ballot
requirement is intended to assure
borrowers that their voting decisions on
institutional matters will not adversely
affect their loan relationships. This
principle is equally applicable to
borrowers of FLBAs, even though these
institutions are agents for the lending
banks and are not direct lenders.
Therefore, in the final rule, §8§611.330
and 611.340 apply only to System banks
and associations.

Section 611.330(a) of the final rule
continues to require each bank and
association to adopt policies and
procedures ensuring confidentiality. It
also continues to prohibit signed ballots
in any bank or association stockholder
vote, even when an independent third
party tabulates the votes. The only

persons that may have access to
information regarding how or whether a
stockholder has voted are an
independent third party and the FCA.

Paragraph (b) of §611.330 allows
banks and associations to use identity
codes on ballots or other types of
identification procedures in all
stockholder votes, provided that
individual stockholder votes can be
identified only by an independent third
party that tabulates the votes. In
weighted voting, an independent third
party is still required to tabulate the
votes. Unlike the existing regulation, the
final rule does not contain descriptions
of permissible procedures, because we
believe that some institutions may have
incorrectly viewed the specific
descriptions as limiting the range of
permissible procedures.

Paragraph (c) of §611.330 has no
substantive changes from the existing
regulation. It has been restated to clarify
that, in proxy voting, a stockholder’s
vote is not considered to be final until
balloting begins. Until balloting begins,
a stockholder may withdraw the proxy
and vote the ballot himself or herself.
This means that an institution must
retain all proxy ballots unopened until
the stockholders who attend the
stockholders’ meeting have had an
opportunity to withdraw any proxy
ballots that have been mailed.

Subsequent to the publication of the
proposed rule, an FLBA informed us
that it had discarded approximately 40
percent of the proxy ballots cast in a
recent stockholder vote because some
stockholders had failed to mail back a
proxy authorization form along with
their ballot. The FLBA asked us to
amend the regulations to allow proxy
authorizations either to be a part of the
proxy ballot, which is a format typically
used by corporations, or to be printed
on the back of the return envelope.

The inclusion of a signed proxy
authorization form on the ballot itself
would violate the Act’s prohibition
against signed ballots. However,
printing the proxy authorization form
on the back of the return envelope
would not violate either the existing or
the final rule, as long as the ballot is in
a separate sealed envelope inside of the
return envelope.l We believe that the
broader language of the final rule will
help associations, especially those that
previously had stockholder votes with
significant numbers of spoiled ballots,
to craft more user-friendly secret ballot
procedures.

10nly one envelope would be needed if an
independent third party opens the envelope and
tabulates the votes.

We reviewed the proxy voting
practices used by the System and
observed that some practices differ from
those used by publicly held
corporations. Although some FCS
institutions permit stockholders to
choose a proxy other than the one
designated by the institution,
stockholders do not usually receive the
right to give voting discretion to their
proxy. In order to provide stockholders
greater voting flexibility, we add a new
paragraph (d) to §611.330 clarifying that
institutions are permitted to give
stockholders the opportunity to give
voting discretion to their proxies. An
institution granting this discretion to its
stockholders does not violate the secret
ballot requirements in the Act.

The Council asked us to confirm the
System’s understanding that,
notwithstanding the provision that an
independent third party that tabulates
the votes may not make disclosures
about how or whether an individual
stockholder voted, the third party could
disclose the total numerical results of a
stockholder vote. The Council stated
that such disclosure helps “to preserve
confidence in the integrity” of the
stockholder vote. The final rule does not
prohibit the disclosure of total
numerical results, but we encourage
institutions with weighted voting to
consult with their stockholders on this
issue. In weighted voting, as the Council
pointed out, it is theoretically possible
to determine from the total results how
individual stockholders have voted,
particularly when the institution has a
relatively small number of stockholders.

We received two additional comments
regarding the proposed amendments to
§611.330. AgriBank stated that the
provisions regarding confidentiality in a
stockholder vote appeared to “fairly
balance a stockholder’s right to a
confidential ballot with the rather
minimal burden imposed on System
institutions.” An individual commenter
expressed concern regarding the
proposal to allow the use of identity
codes on ballots. This commenter stated
that the codes would defeat the secrecy
of voting and provide an opportunity for
misuse by those who had access to the
marked ballots. We understand the
commenter’s concern but believe that
the final rule’s requirement of an
independent third party to open the
ballots and tabulate votes is an adequate
means of preventing misuse of ballot
information. We will, of course,
continue to evaluate compliance as a
part of our corporate approvals and
examinations.

An FLBA commented on the
proposed addition to §611.340(c) that
provided a 5-year minimum retention
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period for records in votes other than
director elections. The FLBA requested
that, in any case where an independent
third party tabulates votes and
maintains the voting records, the
independent third party be required to
hold the voting materials for only 3
years. With respect to votes other than
director elections, we agree with the
FLBA that a 3-year retention period is
adequate and have reduced the
retention period in the final rule for all
voting records that do not pertain to
director elections. The minimum
retention period applies to such records
held by either the institution or an
independent third party. However, for
director elections, the existing retention
period of the term of the director is
unchanged. In most cases, director
terms are for 3 years or less, and there
is no compelling reason to retain the
voting records for a period longer than
the term of the director.

I11. Change of Effective Date for Merger,
Consolidation, or Transfer of Lending
Authority

We amend § §611.505(e) and
611.1122(k) to provide that, in the case
of a transfer of direct lending authority
or an association merger, the effective
date of the transfer or merger may be as
early as 35 days after stockholder
notification of the results of the
stockholder vote on the transaction, or
15 days after submission of final
documents to the FCA, whichever
occurs later. The effect of these changes
is to accelerate by 15 days the earliest
possible date when the merger or
transfer of lending authority may occur.
In addition, language is added to the
same paragraphs to restate the
requirement in section 7.9(b)(3)(A) of
the Act that, if a valid petition for
reconsideration is filed in a timely
manner with the FCA, the merger or
transfer of lending authority cannot take
effect until the expiration of 60 days
after the date on which stockholders
were notified of the final result of the
first vote. These provisions are adopted
substantially as proposed.

We received two comments on the
proposed effective date amendments.
AgriBank stated that it fully supported
the proposal, especially in merger
transactions where the merging
institutions will be able to implement
the wishes of their stockholders more
quickly. An individual commenter was
opposed to the proposed amendment,
maintaining that stockholders should
have the full amount of time required by
statute to reconsider the merger or
transfer of lending authority, because of
the importance of the matters involved.
We agree with the commenter that the

decision is an important one and point
out that the amendments we have
adopted do not shorten the statutory
time period during which stockholders
may petition the FCA for a
reconsideration vote. Stockholders will
still be able to petition the Agency up
to 35 days after results of the original
vote are mailed: the 30-day period
required by section 7.9(b)(3)(A) of the
Act, and 5 days for delivery of the
notice to the stockholders. The
amendment merely shortens the time for
the FCA to process final approval
documents.

List of Subjects in 12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

For the reasons stated in the
preamble, part 611 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 611 —ORGANIZATION

1. The authority citation for part 611
is revised to read as follows:

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0,
3.21,4.12,4.15,4.20,4.21, 5.9, 5.10, 5.17,
7.0-7.13, 8.5(e) of the Farm Credit Act (12
U.S.C. 2011, 2021, 2071, 2091, 2121, 2142,
2183, 2203, 2208, 2209, 2243, 2244, 2252,
2279a-2279f-1, 2279aa-5(e)); secs. 411 and
412 of Pub. L. 100-233, 101 Stat. 1568, 1638;
secs. 409 and 414 of Pub. L. 100-399, 102
Stat. 989, 1003, and 1004.

2. Subpart C is amended by revising
the heading to read as follows:

Subpart C—Election of Directors and
Other Voting Procedures

3. Section 611.330 is revised to read
as follows:

§611.330 Confidentiality in voting.

(a) No bank or association may use
signed ballots in stockholder votes. Each
bank and association must adopt
policies and procedures to ensure that
all information and materials regarding
how or whether an individual
stockholder has voted remain
confidential, including with respect to
the institution, its directors,
stockholders, or employees, or any other
person except:

(1) An independent third party
tabulating the vote; or

(2) The Farm Credit Administration.

(b) A bank or association may use
balloting procedures, such as an identity
code on the ballot, that can be used to
identify how or whether an individual
stockholder has voted only if the votes
are tabulated by an independent third
party. In weighted voting, the votes
must be tabulated by an independent
third party. An independent third party

that tabulates the votes must certify in
writing that such party will not disclose
to any person (including the institution,
its directors, stockholders, or
employees) any information about how
or whether an individual stockholder
has voted, except that the information
must be disclosed to the Farm Credit
Administration if requested.

(c) Once a bank or association
receives a ballot, the vote of that
stockholder is final, except that a
stockholder may withdraw a proxy
ballot before balloting begins at a
stockholders’ meeting.

(d) A bank or association may give a
stockholder voting by proxy an
opportunity to give voting discretion to
the proxy of the stockholder’s choice,
provided that the proxy is also a
stockholder eligible to vote.

4. Section 611.340 is amended by
removing the words “the election of
directors’” and adding in their place, the
word “‘voting” in the heading; by
removing the words ““System
institution” and adding in their place,
the words “‘bank and association” and
by removing the words “‘the election of
board members’ and adding in their
place, the words ‘“‘a stockholder vote” in
paragraph (a); by removing the word
“shall”” and adding in its place, the
word “must” each place it appears in
paragraphs (a) and (b); and by revising
paragraphs (c) and (d) to read as follows:

§611.340 Security in voting.
* * * * *

(c) Ballots and proxy ballots must be
safeguarded before the time of
distribution or mailing to voting
stockholders and after the time of
receipt by the bank or association until
disposal. In an election of directors,
ballots, proxy ballots and election
records must be retained at least until
the end of the term of office of the
director. In other stockholder votes,
ballots, proxy ballots, and records must
be retained for at least 3 years after the
vote.

(d) The voting procedures of each
institution must provide for the
establishment of a tellers committee or
other designated group of persons
which must be responsible for
validating ballots and proxies and
tabulating voting results. An institution
and its officers, directors, and
employees may not make any public
announcement of the results of a
stockholder vote before the tellers
committee or other designated persons
have validated the results of the vote.

Subpart E—Transfer of Authorities

5. Section 611.505 is amended by
revising paragraph (e) to read as follows:
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8§611.505 Farm Credit Administration
review.
* * * * *

(e) The effective date of a transfer may
not be less than 35 days after mailing of
the notification to stockholders of the
results of the stockholder vote, or 15
days after the date of submission to the
Farm Credit Administration of all
required documents for the Agency’s
consideration of final approval,
whichever occurs later. If a petition for
reconsideration is filed within 35 days
after the date of mailing of the
notification of stockholder vote, the
constituent institutions must agree on a
second effective date to be used in the
event the transfer is approved on
reconsideration. The second effective
date may not be less than 60 days after
stockholder notification of the results of
the first vote, or 15 days after the date
of the reconsideration vote, whichever
occurs later.

Subpart G—Mergers, Consolidations,
and Charter Amendments of
Associations

6. Section 611.1122 is amended by
revising paragraph (k) to read as follows:

§611.1122 Requirements for mergers or
consolidations.
* * * * *

(k) The effective date of a merger or
consolidation may not be less than 35
days after the date of mailing of the
notification to stockholders of the
results of the stockholder vote, or 15
days after the date of submission to the
Farm Credit Administration of all
required documents for the Agency’s
consideration of final approval,
whichever occurs later. If a petition for
reconsideration is filed within 35 days
after mailing of the notification to
stockholders of the results of the
stockholder vote, the constituent
institutions must agree on a second
effective date to be used in the event the
merger or consolidation is approved on
reconsideration. The second effective
date may not be less than 60 days after
stockholder notification of the results of
the first vote, or 15 days after the date
of the reconsideration vote, whichever
occurs later.

Dated: November 16, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-31340 Filed 11-23-98; 8:45 am)]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-CE-65—-AD; Amendment 39—
10890; AD 98-24-04]

RIN 2120-AA64

Airworthiness Directives; SOCATA—
Groupe Aerospatiale Model TBM 700
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain SOCATA—Groupe
AEROSPATIALE (SOCATA) Model
TBM 700 airplanes. This AD requires
repetitively inspecting (using visual
methods) the web of the left and right
flap carriage for cracks, and replacing
any cracked flap carriage with one of
improved design. The proposed AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
France. The actions specified by this AD
are intended to detect and correct cracks
in a flap carriage, which could result in
loss of the flap function with
consequent reduced and/or loss of
airplane control.
DATES: Effective December 28, 1998.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
28, 1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
SOCATA Groupe Aerospatiale,
Customer Support, Aerodrome Tarbes-
Ossun-Lourdes, BP 930—F65009 Tarbes
Cedex, France; telephone: (33)
5.62.41.76.52; facsimile: (33)
5.62.41.76.54; or the Product Support
Manager, SOCATA—Groupe
AEROSPATIALE, North Perry Airport,
7501 Pembroke Road, Pembroke Pines,
Florida 33023; telephone: (954) 893—
1400; facsimile: (954) 964—-4141. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 95—-CE-65—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Karl Schletzbaum, Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut Street, suite 900, Kansas City,

Missouri 64106; telephone: (816) 426—
6934, facsimile: (816) 426—2169.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain SOCATA Model TBM
700 airplanes was published in the
Federal Register as a notice of proposed
rulemaking (NPRM) on September 18,
1998 (63 FR 49881). The NPRM
proposed to require repetitively
inspecting (using visual methods) the
web of the left and right flap carriage for
cracks, and replacing any cracked flap
carriage with one of improved design.
The proposed repetitive inspections
would no longer be required on those
flap carriages replaced with improved
design parts.

Accomplishment of the proposed
inspections as specified in the NPRM
would be required in accordance with
SOCATA Service Bulletin SB 70-048
57, Amendment 1, dated January 1995.
The replacements, if necessary, would
be accomplished in accordance with
Chapter 57-50-03 of the applicable
maintenance manual. The parts
necessary are referenced in the service
bulletin and are available from the
manufacturer.

The NPRM was the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for France.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 44 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
3 workhours per airplane to accomplish
the inspection, and that the average
labor rate is approximately $60 an hour.
Based on these figures, the total cost
impact of the initial inspections
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specified in this AD on U.S. operators
is estimated to be $7,920, or $180 per
airplane.

These figures only take into account
the costs of the initial inspection and do
not take into account the costs of any
repetitive inspections or the costs of
replacing any flap carriage found
cracked. The FAA has no way of
determining the number of repetitive
inspections each owner/operator will
incur over the life of the affected
airplanes; or the number of flap
carriages that will be found cracked
during the inspections and need to be
replaced.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-24-04 SOCATA—GROUPE
AEROSPATIALE: Amendment 39—
10890; Docket No. 95—-CE-65-AD.

Applicability: Model TBM 700 airplanes,
serial numbers 1 through 92, 97, and 98,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To detect and correct cracks in a flap
carriage, which could result in loss of the
flap function with consequent reduced and/
or loss of airplane control, accomplish the
following:

(a) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, and thereafter at intervals not to exceed
100 hours TIS, inspect (using visual
methods) the web of the left and right flap
carriages (both the inboard and outboard
carriages) for cracks. Accomplish these
inspections in accordance with SOCATA
Service Bulletin SB 70-048 57, Amendment
1, dated January 1995.

(b) If any cracked flap carriage is found
during any inspection required by this AD,
prior to further flight, replace it with a
carriage of improved design. Accomplish this
replacement in accordance with Chapter 57—
50-03 of the applicable maintenance manual.
The parts necessary are referenced in
SOCATA Service Bulletin SB 70-048 57,
Amendment 1, dated January 1995, and are
available from Socata at the address
referenced in paragraph (e) of this AD.

(1) Repetitive inspections will no longer be
required on those flap carriages replaced
with improved design parts.

(2) Flap carriages may be replaced with
improved design parts at any time (but must
immediately be replaced if found cracked), as
terminating action for the repetitive
inspections of this AD.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Small Airplane Directorate, FAA,
1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to SOCATA Service Bulletin SB 70—
048 57, Amendment 1, dated January, 1995,
should be directed to SOCATA Groupe
AEROSPATIALE, Customer Support,
Aerodrome Tarbes-Ossun-Lourdes, BP 930—
F65009 Tarbes Cedex, France; telephone: (33)
5.62.41.76.52; facsimile: (33) 5.62.41.76.54;
or the Product Support Manager, SOCATA—
Groupe AEROSPATIALE, North Perry
Airport, 7501 Pembroke Road, Pembroke
Pines, Florida 33023; telephone: (954) 893—
1400; facsimile: (954) 964-4141. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(f) The inspections required by this AD
shall be done in accordance with SOCATA
Service Bulletin SB 70-048 57, Amendment
1, dated January 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from SOCATA Groupe
AEROSPATIALE, Customer Support,
Aerodrome Tarbes-Ossun-Lourdes, BP 930—
F65009 Tarbes Cedex, France; or the Product
Support Manager, SOCATA—Groupe
AEROSPATIALE, North Perry Airport, 7501
Pembroke Road, Pembroke Pines, Florida
33023. Copies may be inspected at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW, suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in French AD 94-110(B)R1, dated March 15,
1995.

(9) This amendment becomes effective on
December 28, 1998.

Issued in Kansas City, Missouri, on
November 10, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-31010 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-14—-AD; Amendment
39-10902; AD 98-24-17]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-10-10, -30, and —40
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-10-10, —30, and —40
series airplanes, that requires
replacement of certain taper-lok
attachments and forward trunnion bolts
with new components that attach the
left and right main landing gear (MLG)
to each wing. This amendment is
prompted by a report indicating that,
due to overstrength of the forward
trunnion bolt, an MLG broke away and
ruptured a wing fuel tank while an
airplane was being operated off the
runway. The actions specified by this
AD are intended to ensure that the MLG
separates from the wing when it is
subjected to unpredictable overloads
during abnormal operations, and to
prevent consequent primary structural
damage to the airplane.
DATES: Effective December 29, 1998.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
29, 1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from the Boeing Company, Douglas
Products Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Technical
Publications Business Administration,
Dept. C1-L51 (2-60). This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Ronald Atmur, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,

3960 Paramount Boulevard, Lakewood,
California 90712; telephone (562) 627—
5224; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-10-10, —30, and —40
series airplanes was published in the
Federal Register on January 22, 1998
(63 FR 3267). That action proposed to
require replacement of certain taper-lok
attachments and forward trunnion bolts
with new components that attach the
left and right main landing gear (MLG)
to each wing.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Several commenters support the
proposed rule.

Request to Extend Compliance Time

One commenter requests that the
compliance time for accomplishing the
proposed replacement of certain taper-
lok attachments and forward trunnion
bolts be extended from the proposed 5
years to 6 years. The commenter states
that such an extension will allow the
replacement to be accomplished during
aregularly scheduled heavy
maintenance visit, and thereby
eliminate any additional expenses that
would be associated with special
scheduling. The FAA does not concur.
In developing an appropriate
compliance time for this action, the
FAA considered not only the degree of
urgency associated with addressing the
unsafe condition, the availability of
required parts, normal maintenance
schedules, and the significant amount of
time that is necessary to perform the
replacement. In consideration of all of
these factors, the FAA has determined
that further delay of this replacement is
not appropriate. However, under the
provision of paragraph (g) of the final
rule, the FAA may approve requests for
adjustments to the compliance time if
sufficient data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety.

Request That Credit Be Given for
Previous Replacements

One commenter recommends that the
FAA revise the proposed rule to specify
that operators will be given “credit” for
having previously accomplished the

actions specified in the proposed rule.
The FAA does not consider that a
change to the final rule is necessary.
Operators are given credit for work
previously performed by means of the
phrase in the “Compliance” section of
the AD that states, “‘Required as
indicated, unless accomplished
previously.” Therefore, in the case of
this AD, if the required replacement has
been accomplished prior to the effective
date of this AD, this AD does not require
that it be repeated.

Request That the Forward Trunnion
Bolt Be Inspected

One commenter requests that the FAA
ensure that the “forward” trunnion bolt
is replaced, not the “aft” trunnion bolt.
The FAA finds that the forward
trunnion bolt was addressed correctly in
the proposed rule. No change to the
final rule is necessary.

Request To Ensure That Other AD’s Do
Not Conflict With This AD

One commenter requests that the FAA
ensure that requirements of AD 96—-16—
01, amendment 39-9701 (61 FR 39312,
July 29, 1996), and AD 96-03-05,
amendment 39-9502 (61 FR 5281,
February 12, 1996), do not conflict with
the requirements of the proposed AD.
The commenter states that these two
AD’s already require installation and
modification of the trunnion bolts in
accordance with McDonnell Douglas
Service Bulletins DC10-57-78 and
DC10-57-82. The commenter also states
that these AD’s have introduced a new
trunnion bolt part number for Model
DC-10-30 series airplanes (reference
McDonnell Douglas Service Bulletin
DC10-32-239, Revision 1) that is not
included in Service Bulletin DC10-57—
82.

The FAA finds that clarification is
necessary. Both AD 96-16-01 and AD
96-03-05 require either removing the
chrome plating on the trunnion bolt,
replacing the plating, and reinstalling
the reworked bolt; or replacing the
trunnion bolt with a serviceable bolt.
Replacement of the subject trunnion
bolts in accordance with either of these
AD’s constitutes terminating action for
the requirement to replace the trunnion
bolts, as required by paragraphs (a)(2),
(c)(1), and (c)(2) of this AD. The FAA
has revised the final rule by including
new paragraphs (e) and (f) to clarify this
point. Paragraph (d) of this AD also
addresses a similar point for Model DC—
10-30 and DC-10-40 series airplanes.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
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safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

¢ For McDonnell Douglas Model DC-
10-10 Series Airplanes

There are approximately 119 Model
DC-10-10 series airplanes of the
affected design in the worldwide fleet,
and 108 airplanes of U.S. registry that
will be affected by the requirements for
replacement of taper-lok attachments
and forward trunnion bolts. The FAA
estimates that it will take approximately
462 work hours per airplane to
accomplish these required actions, and
that the average labor rate is $60 per
work hour. Required parts will cost
approximately $47,000 per airplane.
Based on these figures, the cost impact
of these required actions on U.S.
operators is estimated to be $8,069,760,
or $74,720 per airplane.

There are approximately 111 Model
DC-10-10 series airplanes of the
affected design in the worldwide fleet,
and 82 airplanes of U.S. registry that
will be affected by the requirements for
replacement of larger attach bolts and
installation of bolt retainers. The FAA
estimates that it will take approximately
500 work hours per airplane to
accomplish these required actions, and
that the average labor rate is $60 per
work hour. Required parts will cost
approximately $11,734 per airplane.
Based on these figures, the cost impact
of these required actions on U.S.
operators is estimated to be $3,422,188,
or $41,734 per airplane.

¢ For McDonnell Douglas Model DC-
10-30 and DC-10-40 Series Airplanes

There are approximately 168 Model
DC-10-30 and DC-10-40 series
airplanes of the affected design in the
worldwide fleet, and 82 airplanes of
U.S. registry that are identified as
Groups | and Il airplanes in the relevant
service bulletins and that will be
affected by the requirements for
replacement of larger attach bolts,
installation of bolt retainers, and
replacement of forward trunnion bolts.
The FAA estimates that it will take
approximately 576 work hours per
airplane to accomplish these required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $20,000 per
airplane. Based on these figures, the cost
impact of these required actions on U.S.
operators is estimated to be $4,473,920,
or $54,560 per airplane.

There are approximately 20 Model
DC-10-30 and DC-10-40 series
airplanes of the affected design in the
worldwide fleet, and 6 airplanes of U.S.
registry that are identified as Group IlI
airplanes in the relevant service
bulletins and that will be affected by the
requirements for replacement of forward
trunnion bolts. The FAA estimates that
it will take approximately 76 work
hours per airplane to accomplish this
required action, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$15,800 per airplane. Based on these
figures, the cost impact of this required
action on U.S. operators is estimated to
be $122,160, or $20,360 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

However, the FAA has been advised
that the following actions have been
accomplished on Model DC-10-10
series airplanes in accordance with the
requirements of this AD:

« Taper-lok attachments and forward
trunnion bolts have been replaced on 77
U.S.-registered airplanes. Therefore, the
future economic cost impact of those
actions on U.S. operators is now only
$2,316,320.

 Larger attach bolts have been
replaced and bolt retainers have been
installed on 77 U.S.-registered airplanes.
Therefore, the future economic cost
impact of those actions on U.S.
operators is now only $208,670.

The FAA also has been advised that
the following actions have been
accomplished on Model DC-10-30 and
DC-10-40 series airplanes in
accordance with the requirements of
this AD:

e Forward trunnion bolts and larger
attach bolts have been replaced and bolt
retainers have been installed on 40 U.S.-
registered airplanes identified as Groups
I and Il airplanes in the relevant service
bulletins. Therefore, the future
economic cost impact of those actions
on U.S. operators is now only
$2,291,520.

» Forward trunnion bolts have been
replaced on 3 U.S.-registered airplanes
identified as Group Ill airplanes in the
relevant service bulletins. Therefore, the
future economic cost impact of this
action on U.S. operators is now only
$61,080.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the

national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-24-17 McDonnell Douglas: Amendment
39-10902. Docket 97-NM-14-AD.

Applicability: Model DC-10-10, DC-10-
30, and DC-10-40 series airplanes,
certificated in any category; as listed in the
following McDonnell Douglas service
bulletins:

¢ McDonnell Douglas DC-10 Service
Bulletin 57-78, Revision 1, dated August 26,
1986;

* McDonnell Douglas DC-10 Service
Bulletin 57-79, Revision 1, dated September
21, 1979, as revised by McDonnell Douglas
DC-10 Service Bulletin Change Notification
57-79, dated January 23, 1980; and

¢ McDonnell Douglas DC-10 Service
Bulletin 57-82, dated February 19, 1980.

Note 1: This AD applies to each airplane
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the main landing gear
(MLG) separates from the wing when it is
subjected to unpredictable overloads during
abnormal operations, and to prevent
consequent primary structural damage to the
airplane, accomplish the following:

(a) For Model DC-10-10 series airplanes,
as listed in McDonnell Douglas DC-10
Service Bulletin 57-78, Revision 1, dated
August 26, 1986: Within 5 years after the
effective date of this AD, accomplish the
requirements of paragraphs (a)(1) and (a)(2)
of this AD, in accordance with the service
bulletin.

(1) Replace 24 TL taper-lok attachments
that attach the left and right MLG attach
fitting assemblies on each wing with heat-
treat TLH taper-lok attachments in
accordance with the service bulletin. And

(2) Replace each forward trunnion bolt on
the left and right MLG of each wing with a
*‘zero margin”’ trunnion bolt in accordance
with the service bulletin.

Note 2: Replacement of taper-lok
attachments and forward trunnion bolts
accomplished prior to the effective date of
this AD in accordance with McDonnell
Douglas DC-10 Service Bulletin 5778, dated
February 19, 1980, is considered acceptable
for compliance with the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

(b) For Model DC-10-10 series airplanes,
as listed in McDonnell Douglas DC-10
Service Bulletin 57-79, Revision 1, dated
September 21, 1979, as revised by McDonnell
Douglas DC-10 Service Bulletin Change
Notification 57-79, dated January 23, 1980:
Within 5 years after the effective date of this
AD, replace each 1%2-inch-diameter bolt and
bushing that attach the left and right MLG
attach fitting and rear spar of each wing with
a 1¥%a-inch-diameter bolt, and install bolt
retainers, in accordance with the service
bulletin and service bulletin change
notification.

Note 3: Replacement of 1%2-inch-diameter
bolts and installation of bolt retainers prior
to the effective date of this AD in accordance
with McDonnell Douglas DC-10 Service
Bulletin 57-79, dated June 5, 1979, are
considered acceptable for compliance with
the requirements of paragraph (b) of this AD.

(c) For Model DC-10-30 and DC-10-40
series airplanes: Except as provided by
paragraph (d) of this AD, within 5 years after
the effective date of this AD, accomplish the
requirements of paragraph (c)(1) or (c)(2) of
this AD, as applicable, in accordance with

McDonnell Douglas DC-10 Service Bulletin
57-82, dated February 19, 1980.

(1) For airplanes identified as Groups | and
I in the service bulletin: Replace each
forward trunnion bolt on the left and right
MLG of each wing with a ‘““zero margin”
forward trunnion bolt; replace each 1¥2-inch-
diameter bolt and bushing that attach the left
and right MLG attach fitting and rear spar of
each wing with a 1¥s-inch-diameter bolt, and
install bolt retainers, in accordance with the
service bulletin.

(2) For airplanes identified as Group Ill in
the service bulletin: Replace each forward
trunnion bolt on the left and right MLG of
each wing with a ““zero margin” trunnion
bolt in accordance with the service bulletin.

(d) For Model DC-10-30 and DC-10-40
series airplanes: Installation of a trunnion
bolt having part number (P/N) ARG7558-501
or P/N ARG7558-507 on the MLG, in
accordance with AD 96-03-05, amendment
39-9502, constitutes terminating action for
the requirement to replace the trunnion bolts
for that landing gear, as required in
paragraphs (c)(1) and (c)(2) of this AD.

(e) For Model DC-10-30 and DC-10-40
series airplanes: Replacement of the trunnion
bolts with a serviceable part in accordance
with paragraph (c)(1)(ii)(B) of AD 96—03-05,
amendment 39-9502, constitutes terminating
action for the requirement to replace the
trunnion bolts, as required in paragraphs
(c)(1) and (c)(2) of this AD.

(f) For Model DC-10-10 series airplanes:
Replacement of the trunnion bolts with a
serviceable part in accordance with
paragraph (a)(1)(ii)(B) of AD 96-16-01,
amendment 39-9701, constitutes terminating
action for the requirement to replace the
trunnion bolts, as required in paragraph (a)(2)
of this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The actions shall be done in accordance
with McDonnell Douglas DC-10 Service
Bulletin 57-78, Revision 1, dated August 26,
1986; McDonnell Douglas DC-10 Service
Bulletin 57-79, Revision 1, dated September
21,1979, as revised by McDonnell Douglas
DC-10 Service Bulletin Change Notification
57-79, dated January 23, 1980; and
McDonnell Douglas DC-10 Service Bulletin
57-82, dated February 19, 1980. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from the

Boeing Company, Douglas Products Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration, Dept.
C1-L51 (2-60). Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(j) This amendment becomes effective on
December 29, 1998.

Issued in Renton, Washington, on
November 16, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-31171 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 98—CE-70-AD; Amendment 39—
10825; AD 98-21-16]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace HP137 Mk1, Jetstream
Series 200, and Jetstream Models 3101
and 3201 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; withdrawal.

SUMMARY: This action withdraws direct
final rule Airworthiness Directive (AD)
98-21-16, which would have applied to
all British Aerospace (BAe) HP137 MK1,
Jetstream Series 200, and Jetstream
Models 3101 and 3201 airplanes; and
would have superseded AD 98-12-23
(this AD will remain in effect, unless the
Federal Aviation Administration (FAA)
initiates additional rulemaking action).
AD 98-21-16 would have required
repetitively replacing the windshield
wiper arm, attachment bolts, and
assembly; measuring the material
thickness of the upper and lower toggle
attachment brackets on the nose landing
gear of the affected airplanes, and
replacing the toggle attachment bracket
lugs. Since the issuance of the direct
final rule, the FAA has received a
written adverse comment. Accordingly,
the direct final rule is withdrawn.

FOR FURTHER INFORMATION CONTACT: Mr.
S.M. Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
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64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION: The FAA
published AD 98-21-16 as a direct final
rule with request for comments in the
Federal Register on October 8, 1998 (63
FR 54039). That direct final rule
amended part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all BAe
HP137 MKk1, Jetstream Series 200, and
Jetstream Models 3101 and 3201
airplanes. That AD would have
superseded AD 98-12-23 with a new
AD to require repetitively replacing the
windshield wiper arm, attachment bolts,
and assembly; measuring the material
thickness of the upper and lower toggle
attachment brackets on the nose landing
gear of the affected airplanes, and
replacing the toggle attachment bracket
lugs.

AD 98-21-16 was the result of
additional mandatory continuing
airworthiness information (MCAI)
pertaining to this subject received from
the airworthiness authority for the
United Kingdom. The actions specified
in that AD were intended to prevent the
windshield wiper arm from corroding,
detaching from the airplane during
flight, and penetrating the fuselage,
which could result in possible injury to
the pilot and passengers; and to prevent
collapse of the nose landing gear caused
by the current design, which could
result in loss of control of the airplane
during landing operations.

The Direct Final Rule Procedure

The FAA anticipated that AD 98—-21—
16 would not result in adverse or
negative comment and therefore issued
it as a direct final rule. The
requirements of AD 98-21-16 addressed
an unsafe condition identified by a
foreign civil airworthiness authority and
do not impose a significant burden on
affected operators. In accordance with
Section 11.17 of the Federal Aviation
Regulations (14 CFR 11.17), unless a
written adverse or negative comment or
a written notice of intent to submit an
adverse or negative comment was
received within the comment period,
AD 98-21-16 would have become
effective on January 6, 1999. If any
written comment(s) was received within
the comment period that was adverse or
negative comment or written notice was
received of the intent to submit such a
comment, the FAA would publish in the
Federal Register a document
withdrawing the direct final rule (AD
98-21-16). The FAA could then issue a
notice of proposed rulemaking with a
new comment period.

Actions Since the Issuance of the Direct
Final Rule

During the comment period for the
98-21-16, the FAA received a written
adverse comment. The commenter
objects to the 90-day repetitive
replacement requirement of the
windshield wiper arm attachment bolt
and windshield arm assembly. The
commenter suggests that these
replacements occur at 8 year intervals as
specified in the service information.

Accordingly, the direct final rule is
hereby withdrawn.

Withdrawal of this direct final rule
constitutes only such action, and does
not preclude the agency from issuing a
notice in the future, nor does it commit
the agency to any course of action in the
future.

Regulatory Impact

Since this action only withdraws a
direct final rule, it has no adverse
economic impact and imposes no
additional burden on any person. It will
have no substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this action does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, |
certify that this action is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Withdrawal

Accordingly, direct final rule AD 98—
21-16, Amendment 39-10825, Docket
No. 98—-CE-70-AD, published in the
Federal Register on October 8, 1998 (63
FR 54039), is withdrawn.

Issued in Kansas City, Missouri, on
November 16, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-31315 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-45-AD; Amendment
39-10908; AD 98-21-09]

Airworthiness Directives; Robinson
Helicopter Company Model R22
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
98-21-09, which was sent previously to
all known U.S. owners and operators of
Robinson Helicopter Company (RHC)
Model R22 helicopters by individual
letters. This AD requires installing fuel
tank vent tube(s), with modified
attachment to the mast tube, if not
previously accomplished; installing a
spring into the flexible tube leading to
the main fuel tank; and installing a
spring into the flexible tube leading to
the auxiliary fuel tank, if an auxiliary
fuel tank is installed. This amendment
is prompted by an incident in which the
flexible vent connecting the rigid vent
tube to the main fuel tank kinked,
resulting in fuel starvation and a hard
landing after uncommanded engine
shutdown. The actions specified by this
AD are intended to prevent fuel
starvation, loss of engine power, and a
subsequent forced landing.

DATES: Effective December 9, 1998, to all
persons except those persons to whom
it was made immediately effective by
Priority Letter AD 98-21-09, issued on
September 28, 1998, which contained
the requirements of this amendment.

Comments for inclusion in the Rules
Docket must be received on or before
January 25, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW—-45—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Bumann, Aerospace Engineer,
FAA, Los Angeles Aircraft Certification
Office, Propulsion Branch, 3960
Paramount Blvd., Lakewood, California
90712, telephone (562) 627-5265, fax
(562) 627-5210.

SUPPLEMENTARY INFORMATION: On
September 28, 1998, the FAA issued
Priority Letter AD 98-21-09, applicable
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to RHC Model R22 helicopters, which
requires installing fuel tank vent tube(s),
with modified attachment to the mast
tube, if not previously accomplished;
installing a spring into the flexible tube
leading to the main fuel tank; and
installing a spring into the flexible tube
leading to the auxiliary fuel tank, if an
auxiliary fuel tank is installed. That
action was prompted by an incident in
which a hard landing resulted from an
uncommanded engine shutdown. The
pilot reported that the fuel quantity
gauges indicated fuel consumption from
the auxiliary fuel tank only, with the
main fuel tank indication remaining at
or near full. When the auxiliary fuel
tank quantity gauge reached empty, the
engine misfired and then stopped. An
inspection revealed a kink in the
flexible vent tube connecting the rigid
vent tube to the main fuel tank. Two
similar incidents have occurred with
this single vent design. This condition,
if not corrected, could result in fuel
starvation, loss of engine power, and a
subsequent forced landing.

The FAA has reviewed RHC R22
Service Bulletin SB-83 dated March 4,
1997 (SB-83), which describes
procedures for modifying attachment of
the fuel tank vent(s); and RHC R22
Service Bulletin SB-84 dated September
8, 1998 (SB-84), which describes
procedures for installing springs in the
vent tubes to prevent kinks. RHC Kit
instructions KI-118-1 R22 Fuel Tank
Vent Upgrade For Ships Without
Auxiliary Tank, dated March 4, 1997,
and RHC Kl1-118-2 R22 Fuel Tank Vent
Upgrade For Ships With Auxiliary
Tank, dated April 29, 1997, which
describe procedures for installing fuel
tank vent tube(s), part number (P/N)
A731-3, are attached to SB—83. RHC kit
instructions KI-140 R22 Fuel Tank Vent
Upgrade For Fuel Tanks With Single
Vent, dated September 3, 1998, which
describe procedures for installing
springs into the flexible tube leading to
the main fuel tank, and, if an auxiliary
fuel tank is installed, into the flexible
tube leading to the auxiliary fuel tank,
are attached to SB-84.

Since the unsafe condition described
is likely to exist or develop on other
RHC Model R22 helicopters of the same
type design, the FAA issued priority
letter AD 98-21-09 to prevent fuel
starvation, loss of engine power, and a
subsequent forced landing. The AD
requires, within 25 hours time-in-
service (TIS) or 30 calendar days after
the effective date of this AD, whichever
occurs first, installing fuel tank vent
tube(s), P/N A731-3, with modified
attachment to the mast tube, if not
previously accomplished; installing a
spring, P/N B408-2, into the flexible

tube leading to the main fuel tank; and
installing a spring, P/N B408-1, into the
flexible tube leading to the auxiliary
fuel tank, if an auxiliary fuel tank is
installed. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability of the helicopter.
Therefore, the installations are required
prior to further flight, and this AD must
be issued immediately.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on September 28, 1998, to
all known U.S. owners and operators of
RHC Model R22 helicopters. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to § 39.13 of
the Federal Aviation Regulations (14
CFR 39.13) to make it effective to all
persons.

The only change to the priority letter
in this published version of this AD is
that the reference in Note 1 to the
alternative methods of compliance is
corrected from paragraph “(d)” to
paragraph “(c)”.

The FAA estimates that 700
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 2 work hours per
helicopter to accomplish the required
actions, and the average labor rate is $60
per work hour. Required parts will cost
approximately $65 for each helicopter
without an auxiliary fuel tank installed
or $105 for each helicopter with an
auxiliary fuel tank installed. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$225 per helicopter for helicopters with
an auxiliary fuel tank installed, or $185
per helicopter for helicopters without an
auxiliary fuel tank installed.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be

amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-SW-45-AD"". The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the



Federal Register/Vol. 63, No. 226/ Tuesday, November 24, 1998 /Rules and Regulations

64851

Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

98-21-09 Robinson Helicopter Company:

Amendment 39-10908. Docket No. 98—
WW-45-AD.

Applicability: Model R22 helicopters,

serial numbers 0002 through 1451, inclusive,

certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority

provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service or 30 calendar days after the
effective date of this AD, whichever occurs
first, unless accomplished previously.

To prevent fuel starvation, loss of engine
power, and a subsequent forced landing, for
helicopters overhauled by Robinson
Helicopter Company (RHC) prior to January
1, 1991, which do not have a main fuel tank
(only) with dual vent tubes, or, if the
auxiliary fuel tank is installed, do not have
a crossover vent tube between the fuel tanks,
accomplish the following:

(a) Visually inspect the fuel tank vent
tube(s) in the mast fairing. If each fuel tank
vent tube is attached only to the mast tube
at two locations, the helicopter complies
with the requirements of paragraph (a) of this
AD. If each fuel tank vent tube is attached to
the mast tube at one location, and to the rain

scupper (channel), part number (P/N) A032—
16, on the fuel tank cowling at another
location:

(1) For helicopters without an auxiliary
fuel tank installed, remove the existing vent
tube, P/N A731-1, and install an airworthy
vent tube, P/N A731-3, with flexible tube, P/
N A729-7, using an MS27039C0806 screw
and AN960-8L washer (alternate P/N
NAS1149FN816P) at the lower clamp, P/N
AB95-1 (see Figure 1).

(2) For helicopters with an auxiliary fuel
tank installed, remove the existing main fuel
tank vent tube, P/N A731-1, and auxiliary
fuel tank vent tube, P/N A731-2, and install
airworthy vent tubes, P/N A731-3, with
flexible tube, P/N A729-7, for main tank and
flexible tube, P/N A729-17, for auxiliary tank
using MS27039C0807 screw and AN960-8L
washer (alternate P/N NAS1149FN816P) at
lower clamp, P/N A695-1 (see Figure 2).

(b) Install spring, P/N B408-2, into the
flexible vent tube, P/N A729-7, leading to the
main fuel tank; and install spring, P/N B408—
1, into the flexible vent tube, P/N A729-17,
leading to the auxiliary fuel tank (if an
auxiliary fuel tank is installed), in
accordance with RHC kit instructions KI-140
R22 Fuel Tank Vent Upgrade For Fuel Tanks
With Single Vent, dated September 3, 1998.

BILLING CODE 4910-13-U
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Note 2: RHC R22 Service Bulletin SB-83,
dated March 4, 1997, and RHC R22 Service
Bulletin SB—84, dated September 8,1998,
pertain to the subject of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(e) This amendment becomes effective on
December 9, 1998, to all persons except those
persons to whom it was made immediately
effective by Priority Letter AD 98-21-09,
issued September 28, 1998, which contained
the requirements of this amendment.

Issued in Fort Worth, Texas, on November
17, 1998.
Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-31328 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-19-AD; Amendment
39-10906; AD 98-24-21]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS 332C, AS 332L, AS
332L1, and AS 332L2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Eurocopter France (ECF)
Model AS 332C, AS 332L, AS 332L1,
and AS 332L2 helicopters. This action
requires inserting instructions into the
Model AS 332C, AS 332L, AS 332L1,
and AS 332L2 Rotorcraft Flight Manuals
(RFMs) regarding actions to take if
either the “OVSP 1 or ““OVSP 2" amber
warning light illuminates. This action
also requires, for the Model AS 332C,
AS 332L, and AS 332L1 helicopters,

measuring the vibration levels of the
engine-to-main gearbox (MGB) shaft,
inspecting the torque on the MGB
coupling bolts, and conducting an
engine-to-MGB coupling 23,000
revolutions per minute (RPM) input
check. This amendment is prompted by
an accident involving a Model AS
332L1 helicopter in which the
helicopter experienced an engine
overspeed resulting in failure of both
engines. The actions specified in this
AD are intended to prevent failure of the
rotor drive engine-to-MGB coupling,
which, if undetected, could result in an
engine overspeed leading to an
uncontained engine turbine wheel burst
and subsequent loss of control of the
helicopter.

DATES: Effective December 9, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 25, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-19—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Scott Horn, Aerospace Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5125, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The
Direction Generale De L’Aviation Civile
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on ECF Model AS 332C, AS 332L,
AS 332L1, and AS 332L2 helicopters.
The DGAC advises that failure of the
MGB coupling could cause loss of load
on the engine, and result in engine
overspeed. The DGAC warning stems
from an accident involving a Model AS
332L1 helicopter in which the
helicopter experienced an engine
overspeed resulting in failure of both
engines.

ECF has issued Eurocopter Service
Telex (Telex) No. 00047/0275/97, dated
October 2, 1997. That service telex
specifies checking the tightening torque
loads on the MGB coupling tie-bolts;
checking the condition of the splined
flanges; confirming the presence of the
O-ring on the splined sleeve; and
checking the vibration level of the
engine-to-MGB 23,000 RPM input shaft
every 25 flying hours. ECF has also
issued Eurocopter Service Bulletin No.
63.00.21 Ed. 1., dated June 26, 1998,
which specifies the same inspections as
the previously mentioned Telex, but
also specifies a recurring 50 hour time-

in-service (TIS) check of the tightening
torque loads on the MGB coupling tie-
bolts for couplings that have not been
modified in accordance with certain
ECF modifications. That service bulletin
also specifies a recurring 550 hour TIS
engine-to-MGB coupling 23,000 RPM
input check. The DGAC classified this
service telex and service bulletin as
mandatory and issued AD 97-303—
066(AB), dated October 22, 1997, and
AD 86-012-023(A) R4, dated July 29,
1998, in order to assure the continued
airworthiness of these helicopters in
France. The DGAC also issued AD 97—
288-065(AB) for Model AS 332C, AS
332C1, AS 332L, and AS 332L1
helicopters, and AD 97-289-008(AB) for
Model AS 332L2 helicopters, both dated
October 22, 1998, which require
inserting emergency instructions into
the RFM regarding actions to take if
either the “OVSP 1" or “OVSP 2" amber
warning lights illuminate.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other ECF Model AS 332C,
AS 332L, AS 332L1, and AS 332L2
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent failure of the
rotor drive engine-to-MGB coupling,
which, if undetected, could result in an
engine overspeed leading to an
uncontained engine turbine wheel burst
and subsequent loss of control of the
helicopter. This AD requires inserting
an emergency procedure into the RFM
regarding actions to take if either the
“OVSP 1" or “OVSP 2" amber warning
light illuminates; measuring the
vibration levels of the engine-to-MGB
shaft; inspecting the torque on the MGB
coupling bolts; performing an engine-to-
MGB coupling RPM input check;
inspecting the spline and splined
flanges; and inspecting the vibration
level after the reassembly of the
coupling. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
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controllability of the helicopter.
Therefore, the actions stated in this AD
are required prior to further flight and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 4 helicopters
will be affected by this proposed AD,
that it will take approximately 13.5
work hours to measure the vibration
levels; inspect the torque of the MGB
coupling bolts; and conduct the other
inspections. The average labor rate is
$60 per work hour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$3,240.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-SW-19-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-24-21 Eurocopter France:
Amendment 39-10906. Docket No. 98—
SW-19-AD.

Applicability: Model AS 332C, AS 332L,

AS 332L1, and AS 332L2 helicopters,

certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the rotor drive engine-
to-main gearbox (MGB) coupling, which, if
undetected, could result in an engine
overspeed leading to an uncontained engine
turbine wheel burst and subsequent loss of
control of the helicopter, accomplish the
following:

(a) For Model AS 332C AS 332L, AS
332L1, and AS 332L2 helicopters, before
further flight, insert the following statement
into the Emergency Procedures section,
Chapter 3, of the Rotorcraft Flight Manual:

“If at any time during flight, either the
“OVSP 1” or “OVSP 2’ amber warning light
illuminates, even intermittently, reduce the
affected engine to ground idle as soon as
possible, then shut it down once all of the
parameters on the remaining engine have
been checked and found to be satisfactory.”

(b) For Model AS 332C, AS 332L, and AS
332L1 helicopters, within 8 hours time-in-
service (TIS) and at intervals not to exceed
25 hours TIS thereafter, measure the
vibration level of the left and right 23,000
RPM input shaft (engine-to-MGB shaft).
Record the mean value of the measured
vibration level in the helicopter maintenance
records.

(1) If the vibration level exceeds 0.65
inches per second (IPS), perform the
inspections described in paragraphs (c) and
(d) of this AD before further flight.

(2) If the vibration level is less than or
equal to 0.65 IPS, perform the inspections
described in paragraphs (c) and (d) of this AD
within the next 25 hours TIS.

(c) For Model AS 332C AS 332L, and AS
332L1 helicopters, measure and record the
tightening torque on the three engine-to-MGB
coupling bolts for the left and right 23,000
RPM input shafts. Accomplish this
measurement every 50 hours TIS after the
initial inspection if Eurocopter France MODs
0752316 and 0752317 have not been
accomplished.

(1) If Eurocopter France MOD 0752316 (tie
bolt replacement) has not been
accomplished, the tightening torque should
be 1.5 to 1.9 m.daN (133 to 168 in.-Ibs.)
(lubricated with NATO 0.156 oil or
equivalent).

(2) If Eurocopter France MOD 0752316 (tie
bolt replacement) has been accomplished, the
tightening torque should be 1.2 to 1.4 m.daN
(106 to 124 in.-Ibs.) (lubricated with NATO
0.156 oil or equivalent).

(d) Perform the engine-to-MGB coupling
23,000 RPM input check in accordance with
the applicable maintenance manual.

Note 2: Section 63.10.00.602 of the
applicable maintenance manual contains
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procedures for accomplishing the engine-to-
MGB coupling 23,000 RPM input check.

Paragraph 5 or the Work Card date code 97—
04 is not applicable to the subject of this AD.

(1) While inspecting the splined flanges,
inspect the splines for wear. Also inspect the
MGB end of the splined flange for impact
marks on the end of the splines. If wear
exceeds the allowable limits, or if impact
marks are found on the end of the splines,
replace the splined flange with an airworthy
splined flange.

(2) Inspect for the presence of the O-ring
on the splined flange.

(3) After accomplishing the engine-to-MGB
coupling 23,000 RPM input check and
reassembly, measure the vibration level and
record the results. If the vibration level
remains above 0.65 IPS, conduct the
vibration level correction procedure.

Note 3: Maintenance Manual (MET) Work
Card 63.20.00.501 provides correction
procedures if the vibration level exceeds 0.65
IPS.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(f) Special flight permits will not be issued.

(9) This amendment becomes effective on
December 9, 1998.

Note 5: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 97-288-065(AB), AD 97-303—
066(AB), AD 97-289-008(AB), all dated
October 22, 1997, and AD 86-012-023(A) R4,
dated July 29, 1998.

Issued in Fort Worth, Texas, on November
17, 1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-31329 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-14-AD; Amendment
39-10907; AD 98-24-22]

RIN 2120-AA64

Airworthiness Directives; Agusta
A109C Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Agusta A109C helicopters.
This action requires, within the next 5
hours time-in-service (TIS), replacing
the tail rotor blade grip assemblies (grip
assemblies) with modified airworthy
grip assemblies. This amendment is
prompted by cracks that were found on
the grip assemblies during maintenance
inspections. This condition, if not
corrected, could result in separation of
a tail rotor blade and subsequent loss of
control of the helicopter.

DATES: Effective December 9, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 25, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-14—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The
Registro Aeronautico Italiano (RAI),
which is the airworthiness authority for
Italy, recently notified the FAA that an
unsafe condition may exist on Agusta
A109C helicopters. The RAI advises that
cracks on the grip assemblies could
result in separation of a tail rotor blade
and subsequent loss of control of the
helicopter.

Agusta has issued Agusta Bollettino
Tecnico No. 109-100, Revision A, dated
March 21, 1997 (technical bulletin),
which specifies replacement of the grip
assemblies. The RAI classified this
technical bulletin as mandatory and
issued RAI AD 97-084, dated March 28,
1997, in order to assure the continued
airworthiness of these helicopters in
Italy.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RAI has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RAI,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Agusta A109C
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent separation of
a tail rotor blade and subsequent loss of
control of the helicopter. This AD
requires replacing the grip assemblies.
The short compliance time involved is
required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter.
Therefore, replacing the grip assemblies
is required within the next 5 hours TIS,
and this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 17 helicopters
will be affected by this proposed AD,
that it will take approximately 10 work
hours to replace the grip assemblies,
and that the average labor rate is $60 per
work hour. Required parts will cost
approximately $18,286 per helicopter.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $321,062 to replace the
grip assemblies on all helicopters.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,



Federal Register/Vol. 63,

No. 226/ Tuesday, November 24, 1998/Rules and Regulations

64857

in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98-SW-14-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be

significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-24-22 Agusta S.p.A.: Amendment
39-10907. Docket No. 98—-SW-14—-AD.
Applicability: Agusta A109C helicopters,
all serial numbers (S/N) through 7670,
excluding S/Ns 7630, 7633, 7645, 7651, 7653,
7657, 7661, 7663, 7665, 7667, and 7669, with
tail rotor grip assembly (grip assembly), part
number (P/N) 109-8131-05-109 or —113,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Within the next 5 hours time
in service, unless accomplished previously.

To prevent cracks from developing on the
grip assemblies that could result in
separation of a tail rotor blade and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Install airworthy grip assemblies, P/N
109-8131-29-101, or airworthy rotor grip
and bushing assemblies, P/N 109-8131-02—
129; and airworthy tail rotor blades, P/N
109-8132-01-107.

Note 2: Agusta Bollettino Tecnico No. 109—
100, dated March 21, 1997, pertains to the
subject of this AD.

(b) This AD revises the Limitations Section
of the maintenance manual by establishing
new retirement times for the tail rotor hub
and blade assembly components as follows:

Part number Nomenclature Retl(rﬁ(r)‘r:ﬁg)t life
0L T 7 0 et AP RPPPPPPPPTN Blade ......cooooiiiiii e 3000
109-8131-07-1 .... Retention Strap Assembly 2000
0L T i T e 01 e PP PPPPPPPTN Strap Pin ..o 5000
ST e T B 0 e PP PRSI Strap PIUG veeveiiiceee 5000
109-0131-06-7 .... Hub Assembly ................ 3600
109-8131-09-1 ....... Bolt, Retention Strap 5000
T09—813L1-29—101 ...oeeiiiiiiiitiiitee ettt e e e e et e e e et e e e et e e e e et e e e e e e Grip Assembly .....ccocoiviiiiiiiee 3000

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, FAA, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(e) This amendment becomes effective on
December 9, 1998.

Note 4: The subject of this AD is addressed
in Registro Aeronautico Italiano (Italy) AD
97-084, dated March 28, 1997.

Issued in Fort Worth, Texas, on November
17, 1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-31331 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-157-AD; Amendment
39-10912; AD 97-09-15 R1]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to all Boeing Model 737-100,
—-200, —300, —400, and =500 series
airplanes, that currently requires a one-
time inspection to determine the part
number of the engage solenoid valve of
the yaw damper on the rudder power
control unit, and replacement of the
valve with a valve having a different
part number, if necessary. That AD was
prompted by a review of the design of
the flight control systems on Model 737
series airplanes. The actions specified
by that AD are intended to prevent
sudden uncommanded yawing of the
airplane due to potential failures within
the yaw damper system, and consequent
injury to passengers and crewmembers.
This amendment makes certain editorial
changes to clarify the requirements of
the existing AD.

EFFECTIVE DATE: December 29, 1998.

ADDRESSES: Information pertaining to
this AD may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tin
Truong, Aerospace Engineer, ANM—
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2764; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by revising AD 97-09-15, amendment
39-10011 (62 FR 24325, May 5, 1997),
which is applicable to all Boeing Model
737-100, —200, —300, —400, and -500
series airplanes, was published in the
Federal Register on November 13, 1997
(62 FR 60808). The action proposed to
continue to require a one-time
inspection to determine the part number
of the engage solenoid valve of the yaw
damper on the rudder power control
unit (PCU), and replacement of the
valve with a valve having a different
part number, if necessary. The action
also proposed to make certain editorial
changes to clarify the requirements of
the existing AD.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposal.

Request To Withdraw the Proposed AD

One commenter states that the
proposed AD is unwarranted because it
is purely editorial rather than technical
in nature and requests that it be
withdrawn. The commenter states that
there is only one solenoid valve of the
part number identified in AD 97-09-15
that is used in the yaw damper system,
so it should be evident that the valve in
question is that of the PCU. In addition,
the commenter states that, although the
vendor part numbers are not contained
in AD 97-09-15, they are easy to
convert to the appropriate vendor
numbers from cross references located
in the Illustrated Parts Catalog (IPC) and
the Component Maintenance Manual
(CMM). The commenter also states that,
although the aircraft maintenance
manual chapter referenced in AD 97—
09-15 is technically incorrect for certain
Model 737-100 and —200 series
airplanes, the obvious intent of AD 97—
09-15 is to ensure that the specified
solenoid valve is installed, and the
procedures for replacement should
obviously be those applicable for
routine valve replacement. The
commenter also notes that AD 97-14—
04, amendment 39-10061 (62 FR 35068,
June 30, 1997), which requires
modification of the rudder PCU, will
drive the inspection to be done in a
shop environment, which would then
require the use of the rudder PCU CMM,
rather than the aircraft maintenance
manual, for this inspection. Further, the
commenter states that although the
vendor name labeled on the affected
parts may vary, the part number,
function, and location do not.

The FAA does not concur that the
revision is unwarranted. The FAA
agrees that there is only one solenoid
valve of the part number identified in
AD 97-09-15 that is used in the yaw
damper system; however, this final rule
is clearer and will prevent confusion. In
addition, it is not appropriate to
determine the vendor part number using
the IPC because the IPC is not an FAA-
approved document and its use does not
ensure correlation of the appropriate
part number. Therefore, it is necessary
to identify all Boeing and vendor part
numbers in the AD to ensure
appropriate installation. Also, the FAA
does not agree with the commenter that
maintenance manual references in AD
97-09-15 are sufficient to ensure the
use of proper maintenance procedures
for valve installation. The FAA also
does not agree with the comment that
compliance with AD 97-14-04 will
ensure that the required inspection will
be done only in a shop environment.
This final rule allows operators the

flexibility to perform this inspection on
the airplane or in the shop. The FAA
agrees that, although the vendor name
labeled on the affected parts may vary,
the part number, function, and location
do not; however, this final rule is clearer
and will prevent confusion.

Request To Revise Corrective Action

One commenter requests that the
requirement to replace a suspect engage
solenoid valve prior to further flight be
deleted. The commenter states that this
requirement is too restrictive and could
lead to unnecessary airplane grounding
if a valve having the appropriate part
number is unavailable. The FAA does
not concur. In developing an
appropriate compliance time for this
action, the FAA considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the availability of required parts and
the practical aspect of installing the
required modification within an interval
of time that parallels normal scheduled
maintenance for the majority of affected
operators. The manufacturer has
advised that an ample number of
required parts will be available for
modification of the U.S. fleet within the
specified compliance period. No change
to the rule is necessary.

Request To Include All Applicable
Maintenance Manual Chapters

One commenter states that Boeing
Maintenance Manual Chapter 22—-12-21
is applicable for some operators of
Model 737-100 and —200 series
airplanes and that use of the procedures
contained in Chapter 22—-12-21 should
be allowed to accomplish the actions in
this AD. The FAA concurs and has
revised paragraph (a) of the final rule
accordingly.

Request for Credit of Previously
Accomplished Work

One commenter requests that, because
the proposed revisions to the AD are
editorial in nature, a statement be added
to the AD to state that work already
accomplished on any airplanes affected
by AD 97-09-15 should not require
additional action. The commenter also
requests that all previously approved
alternative methods of compliance
should remain valid and in effect.

The FAA agrees with the commenter
that this AD does not change the
required actions of AD 97-09-15 and
that any airplanes inspected and
modified in accordance with AD 97-09—
15 would not require additional action.
However, operators are always given
credit for work previously performed in
accordance with the existing AD by
means of the phrase in the compliance
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section of the AD that states, ‘““Required
* * *unless accomplished previously.
Further, no alternative methods of
compliance have been approved for the
AD 97-09-15. Therefore, no change to
the rule is necessary in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 2,675 Boeing
Model 737 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 1,091 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 1 work
hour per airplane to accomplish the
required one-time inspection, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be
$65,460, or $60 per airplane. The
requirements of this AD will add no
new costs to affected operators.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has

been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10011 (62 FR
24325, May 5, 1997), and by adding a
new airworthiness directive (AD),
amendment 39-10912, to read as
follows:

97-09-15 R1 Boeing: Amendment 39-10912.
Docket 97-NM-157-AD. Revises AD 97—
09-15, Amendment 39-10011.

Applicability: All Model 737-100, —200,
—300, —400, and —500 series airplanes;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent sudden uncommanded yawing
of the airplane due to potential failures
within the yaw damper system, and
consequent injury to passengers and
crewmembers, accomplish the following:

(a) Perform a one-time inspection of the
engage solenoid valve of the yaw damper on
the rudder power control unit (PCU) to
determine the part number (P/N) of the valve.
If any valve having Parker P/N 59600-5011
(Boeing P/N 10-60811-9), Parker P/N 59600—
5007 (Boeing P/N 10-60811-3), or Parker P/
N 59600-5003 (Boeing P/N 10-60811-1) is
installed, prior to further flight, replace it
with a valve having Parker P/N 881600-1001

(Boeing P/N 10-60811-13), Sterer P/N
45080-1 (Boeing P/N 10-60811-8), or Sterer
P/N 45080 (Boeing P/N 10-60811-3).
Accomplish the actions in accordance with
procedures specified in Chapters 22-11-61
or 22-12-21 (for Model 737-100 and —200
series airplanes), as applicable; or Chapter
22-12-21 (for Model 737-300, —400, and
—500 series airplanes) of the Boeing
Maintenance Manual, as applicable.
Accomplish the inspection at the earlier of
the times specified in paragraphs (a)(1) and
(a)(2) of this AD.

(1) Within 5 years or 15,000 flight hours
after June 9, 1997 (the effective date of AD
97-09-15, amendment 39-10011), whichever
occurs first.

(2) At the next time the PCU is sent to a
repair facility.

Note 2: Boeing In-Service Activities Report
95-03-2725-10, dated February 16, 1995 (for
Model 737-100 and —200 series airplanes), or
95-04-2725-10, dated February 24, 1995 (for
Model 737-300, —400, and —500 series
airplanes), provides additional information
concerning interchangeability of solenoid
valve part numbers.

Note 3: Operators should note that, as
specified in paragraph (a) of this AD, both the
Parker and Sterer P/N’s have the same Boeing
P/N (10-60811-3). If, upon inspection,
Boeing P/N 10-60811-3 is found to be
installed, operators must ascertain the vendor
P/N. Parts having Boeing P/N 10-60811-3
and Parker P/N 59600-5007 must be replaced
and are not considered to be acceptable
replacement parts. In addition, some engage
solenoid valves may be labeled with only the
name “‘Bertea,” rather than ““Parker’ or
‘“‘Parker-Bertea.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle, ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
December 29, 1998.

Issued in Renton, Washington, on
November 18, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-31325 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. AEA-23]

Amendment to Class E Airspace;
Altoona, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Altoona, PA. The development of a
Standard Instrument Approach
Procedure (SIAP) based on the Global
Positioning System (GPS) at Altoona-
Blair County Airport has made this
action necessary. This action is
intended to provide adequate Class E
airspace for instrument flight rules (IFR)
operations by aircraft executing the GPS
RWY 2 SIAP to Altoona-Blair County
Airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialists,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 2, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend the Class E airspace
at Altoona, PA, was published in the
Federal Register (63 FR 53000). The
development of the GPS RWY 2 SIAP
for Altoona-Blair County Airport
requires the amendment of the Class E
airspace at Altoona, PA. The notice
proposed to amend controlled airspace
extending upward from 700 feet AGL to
contain IFR operations in controlled
airspace during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending

upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Altoona, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
RWY 2 SIAP to Altoona-Blair County
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PAE5 Altoona, PA [Revised]

Altoona-Blair County Airport, Altoona, PA

(Lat. 40°17'47"N., long. 78°19'12"W.)
Altoona, VOR

(Lat. 40°19'32""N., long. 78°18'13"W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Altoona-Blair County Airport and
within 8 miles northwest and 4 miles
southeast of the Altoona VOR 026° radial,
extending from the VOR to 16 miles
northeast of the VOR and within 4 miles each
side of the 211° bearing from the airport
extending from the 6.5-mile radius to 12
miles southwest of the airport.
* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31382 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA-22]

Amendment to Class E Airspace;
Woodbine, NJ

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Woodbine, NJ. The development of
Standard Instrument Approach
Procedures (SIAP) based on the Global
Positioning System (GPS) at Woodbine
Municipal Airport has made this action
necessary. This action is intended to
provide adequate Class E airspace for
instrument flight rules (IFR) operations
by aircraft executing the GPS RWY 1
SIAP and GPS RWY 19 SIAP to
Woodbine Municipal Airport.
EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

On October 2, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend the Class E airspace
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at Woodbine, NJ, was published in the
Federal Register (63 FR 52997). The
development of the GPS RWY 1 SIAP
and GPS RWY 19 SIAP for Woodbine
Municipal Airport requires the
amendment of the Class E airspace at
Woodbine, NJ. The notice proposed to
amend controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Woodbine, NJ, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
RWY 1 SIAP and GPS RWY 19 SIAP to
Woodbine Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NJE5 Woodbine, NJ [Revised]
Woodbine Municipal Airport, NJ

(Lat. 39°13'09"N., long 74°47'41"W.)

That airspace extending upward from 700
feet above the surface within a 9.5-mile
radius of the Woodbine Municipal Airport,
excluding the portion that coincides with the
Ocean City, NJ, and Wildwood, NJ, Class E
airspace areas.

* * * * *

Issued in Jamaica, New York on November

13, 1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31383 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA-33]

Establishment of Class E Airspace;
Waynesburg, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Waynesburg, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS), and serving the Greene County
Airport has made this action necessary.
This action is intended to provide
adequate Class E airspace for instrument

flight rules (IFR) helicopter operations
to the airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

On October 5, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish Class E airspace at
Waynesburg, PA, was published in the
Federal Register (63 FR 53320). The
development of a Copter GPS 090 SIAP
for the Greene County Airport,
Waynesburg, PA, requires the
establishment of the Class E airspace for
the helicopter approach.

The notice proposed to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to be proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) established Class E airspace at
Waynesburg, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 090 SIAP to the Greene
County Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
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is not a “’significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Waynesburg, PA [New]

Greene County Airport, PA
Point In Space Coordinates

(Lat 39°53'57"'N., long. 80°08'51""W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point In Space serving Greene County
Airport, excluding that portion that coincides
with the Morgantown, WV, Class E airspace
area.

* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31384 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-32]
Establishment of Class E Airspace;
Brookville, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Brookville, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS), and serving the Brookville
Hospital Heliport has made this action
necessary. This action is intended to
provide adequate Class E airspace for
instrument flight rules (IFR) helicopter
operations to the heliport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building, #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 5, 1998 a notice proposing
to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to establish
Class E airspace at Brookville, PA, was
published in the Federal Register (63
FR 53323). The development of a Copter
GPS 286 SIAP for the Brookville
Hospital Heliport, Brookville, PA,
requires the establishment of the Class
E airspace to accommodate the
approach. The notice proposed to
establish controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending

upward from 700 feet AGL, are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) establishes Class E airspace at
Brookville, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 286 SIAP to the Brookville
Hospital Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designation and Reporting Points, dated
September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *
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AEA PA E5 Brookville, PA [New]
Brookville Hospital Heliport, PA
Point In Space Coordinates

(Lat. 41°09'21"N., long. 79°04'46"'W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point In Space serving Brookville
Hospital Heliport, excluding that portion that
coincides with the DuBois, PA, Class E
airspace area.

* * * * *

Issued in Jamaica, New York on November

13, 1998.

Franklin D. Hatfield,

Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31385 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA-35]
Establishment of Class E Airspace;
Logan, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet Above Ground Level (AGL) at
Logan, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS), and serving the Altoona Hospital
Heliport has made this action necessary.
This action is intended to provide
adequate Class E airspace for instrument
flight rules (IFR) helicopter operations
to the heliport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 5, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish Class E airspace at
Logan, PA, was published in the
Federal Register (63 FR 53324). The
development of a copter GPS 215 SIAP
for the Altoona Hospital Heliport
requires the establishment of the Class
E airspace to accommodate the

approach. The notice proposed to
establish controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) establishes Class E airspace at
Logan, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 215 SIAP to the Altoona
Hospital Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—AMENDED

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 comp., p. 389.

8§71 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 600 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PAE5 Logan, PA [New]
Altoona Hospital Heliport, PA
Point In Space Coordinates
(Lat. 40°31'52""N., long. 78°22'58"W.)
That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point In Space serving Altoona
Hospital Heliport, excluding that portion that
coincides with the Altoona, PA, Class E
airspace area.
* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31386 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-34]
Amendment of Class E Airspace;
Beaver Falls, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Beaver Falls, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS), and serving the University of
Pittsburgh Medical Center (UPMC)
Beaver Valley Heliport has made this
action necessary. This action is
intended to provide adequate Class E
airspace for instrument flight rules (IFR)
operations to the heliport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.
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FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 5, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend Class E airspace at
Beaver Falls, PA, was published in the
Federal Register (63 FR 53321). The
development of a Copter GPS 099 SIAP
for the UPMC Beaver Valley Heliport
requires the amendment of the Class E
airspace to accommodate the approach.
The notice proposed to amend
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Beaver Falls, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 099 SIAP to the UPMC
Beaver Valley Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Beaver Falls, PA [Revised]

Beaver County Airport, Beaver Falls, PA
(Lat. 40°46'21"N., long. 80°23'29"W.)
Ellwood City VORTAC
(Lat. 40°49'31"N., long. 80°12'42"'W.)
University of Pittsburgh Medical Center
Beaver Valley Heliport, PA
Point In Space Coordinates
(Lat. 41°36'47"N., long. 80°18'11"W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Beaver County Airport and within
1.8 miles each side of the ellwood City
VORTAC 248° radial extending from the 6.4-
mile radius to the VORTAC and within a 6-
mile radius of the Point In Space serving the
University of Pittsburgh Medical Center
Beaver Valley Heliport, excluding that
portion that coincides with the Pittsburgh,
PA, Class E airspace area.
* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31374 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—AEA-21]

Amendment to Class E Airspace;
Malone, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Malone, NY. The development of
Standard Instrument Approach
Procedures (SIAP) based on the Global
Positioning System (GPS) at Malone-
DuFort Airport has made this action
necessary. This action is intended to
provide adequate Class E airspace for
instrument flight rules (IFR) operations
by aircraft executing the GPS RWY 5
SIAP and GPS RWY 23 SIAP to Malone-
DuFort Airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 2, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
71) to amend the Class E airspace at
Malone, NY, was published in the
Federal Register (63 FR 53002). The
development of the GPS RWY 5 SIAP
and GPS RWY 23 SIAP for Malone-
DuFort Airport requires the amendment
of the Class E airspace at Malone, NY.
The notice proposed to amend
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
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upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Malone, NY, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
RWY 5 SIAP and GPS RWY 23 SIAP to
Malone-DuFort Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED)]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Malone, NY [Revised]
Malone-DuFort Airport, NY

(Lat. 44°51'13"N., long. 74°19'43"W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Malone-DuFort Airport, excluding the
airspace within Canada.

* * * * *

Issued in Jamaica, New York on November
13, 1998

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31378 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AEA-18]
Amendment to Class E Airspace;
Poughkeepsie, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at
Poughkeepsie, NY. The development of
Standard Instrument Approach
Procedures (SIAP) based on the Global
Positioning System (GPS) at Sky Acres
Airport has made this action necessary.
This action is intended to provide
adequate Class E airspace for instrument
flight rules (IFR) operations by aircraft
executing the GPS RWY 17 SIAP and
GPS RWY 35 SIAP to Sky Acres Airport.
EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 2, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend the Class E airspace
at Poughkeepsie, NY, was published in
the Federal Register (63 FR 52998). The
development of the GPS RWY 17 SIAP
and GPS RWY 35 SIAP for Sky Acres
Airport requires the amendment of the
Class E airspace at Poughkeepsie, NY.
The notice proposed to amend
controlled airspace extending upward
from 700 feet AGL to contain IFR

operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Poughkeepsie, NY, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
RWY 17 SIAP and GPS RWY 35 SIAP
to Sky Acres Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, EO 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Poughkeepsie, NY [Revised]

Dutchess County Airport, Poughkeepsie, NY

(Lat. 41°37'36"N., long. 73°53'02"W.)

Sky Acres Airport, NY

(Lat. 41°42'27""N., long. 73°44'17"W.)
Stormville Airport, NY

(Lat. 41°34'37"N., long. 73°43'56"'W.)

That airspace extending upward from 700
feet above the surface within a 8.7-mile
radius of Dutchess County Airport and
within a 13.5-mile radius of Dutchess County
Airport extending clockwise from a 040° to
a 215° bearing from the airport and within a
12-mile radius of Sky Acres Airport and
within a 9.2-mile radius of Stormville
Airport, excluding the portions that coincide
with the Newburgh, NY, Red Hook, NY, Class
E airspace areas.

* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31379 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-31]

Amendment of Class E Airspace;
Grove City, PA

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at Grove
City, PA. The development of a
Helicopter Point In Space Standard
Instrument Approach Procedure (SIAP)
based on the Global Positioning System
(GPS), and serving the United
Community Hospital Heliport has made
this action necessary. This action is
intended to provide adequate Class E

airspace for instrument flight rules (IFR)
operations to the heliport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

On October 5, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend Class E airspace at
Grove City, PA, was published in the
Federal Register (63 FR 53322). The
development of a Copter GPS 244 SIAP
for the United Community Hospital
Heliport, requires the amendment of the
Class E airspace to accommodate the
approach. The notice proposed to
amend controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at
Grove City, PA, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
Copter GPS 244 SIAP to the United
Community Hospital Heliport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Grove City, PA [Revised]

Grove City, Airport, PA

(Lat. 41°08'46"'N., long. 80°09'58"W.)
United Community Hospital Heliport, PA
Point In Space Coordinates

(Lat. 41°10'39"N., long, 80°04'23"W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Grove City Airport and within a 6-
mile radius of the Point In Space serving the
United Community Hospital Valley Heliport.

* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division Eastern Region.
[FR Doc. 9831380 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

[14 CFR Part 71]

[Airspace Docket No. 98—AEA-30]
Amendment to Class E Airspace; East
Hampton, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace extending upward from 700
feet Above Ground Level (AGL) at East
Hampton, NY. The development of
Standard Instrument Approach
Procedures (SIAP) based on the VHF
Omnidirectional Radio Range (VOR),
Distance Measuring Equipment (DME),
Area Navigation (RNAV) and Global
Positioning System (GPS) at East
Hampton Airport, NY, has made this
action necessary. This action is
intended to provide adequate Class E
airspace for instrument flight rules (IFR)
operations by aircraft executing the
VOR/DME RNAYV or GPS RWY 28 SIAP,
VOR/DME RNAYV or GPS RWY 10 SIAP
and VOR or GPS-A SIAP to East
Hampton Airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

History

On October 2, 1998, a notice
proposing to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to amend the Class E airspace
at East Hampton, NY, was published in
the Federal Register (63 FR 53001). The
development of the VOR/DME RNAV or
GPS RWY 28 SIAP, VOR/DME RNAYV or
GPS RWY 10 SIAP and VOR or GPS-A
SIAP for East Hampton Airport requires
that amendment of the Class E airspace
at East Hampton, NY. The notice
proposed to amend controlled airspace
extending upward from 700 feet AGL to
contain IFR operations in controlled
airspace during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.

No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designations for airspace extending
upward from 700 feet AGL are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends Class E airspace at East
Hampton, NY, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the VOR/
DME RNAYV or GPS RWY 28 SIAP,
VOR/DME RNAYV or GPS RWY 10 and
VOR or GPS—A SIAP to East Hampton
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Polices and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace

Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 East Hampton, NY [Revised]

East Hampton Airport, NY

(Lat. 40°57'35""N., Long 72°15'07"'W.)
Hampton VORTAC

(Lat. 40°55'08"N., Long 72°19'00"'W.)

That airspace extending upward from 700
feed above the surface within a 6.5-mile
radius of East Hampton Airport and within
3.5 miles north and 5.3 miles south of the
089° bearing from the airport extending from
the 6.5-mile radius to 15 miles east of the
airport and within 3.5 miles northwest and
5.3 miles southeast of the Hampton VORTAC
230° radial extending from the 6.5-mile
radius to 10 miles southwest of the VORTAC,
excluding the portion of that coincides with
the Westhampton Beach, NY, Class E
airspace area.

* * * * *

Issued in Jamaica, New York on November
13, 1998.

Franklin D. Hatfield,
Manager, Air Traffic Division, Eastern Region.
[FR Doc. 98-31381 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 107 and 108

[Docket Nos. 28859; Amendment No. 107—
12, 108-17]

RIN 2120-AG32

Employment History, Verification and
Criminal History Records Check

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction.

SUMMARY: The FAA is correcting the
preamble of a previously published final
rule regarding the regulations that
require an access investigation for
unescorted access privileges to security
areas at airports. The corrections are, in
most cases, typographical; however by
this correction the FAA is also updating
the information on the cost of the
fingerprint processing. No changes to
the previously published amendatory
language are included.

EFFECTIVE DATE: November 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Linda Valencia, Telephone (202) 267—
3413.
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Correction

In rule FR Doc. 98-25210 published
on Thursday, September 24, 1998 (63
FR 51204), make the following
corrections:

1. On page 51206, in the third
column, second line from the bottom,
“parties” should read “‘party’s”.

2. 0On page 51209, in the first column,
in the ninth line from the top, “‘of”
should read “‘for”.

3. On page 51210, in the first column,
sixth line from the bottom, insert the
words “‘of the”” between the words ‘‘Part
2" and “investigative files.”

4. On page 51216, in the first column,
the fourth paragraph, second line, “‘$28”
should read “$29’’; in the same
paragraph, in the third line from the end
of the paragraph, “$4” should read
“$5”.

Issued in Washington, D.C. on November
10, 1998.

Anthony Fainberg,

Director, Office of Civil Aviation Security
Policy and Planning.

[FR Doc. 98-31377 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8785]
RIN 1545-AU70

Classification of Certain Transactions
Involving Computer Programs;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to Treasury Decision 8785,
which was published in the Federal
Register on Friday, October 2, 1998 (63
FR 52971) relating to the tax treatment
of certain transactions involving the
transfer of computer programs.

DATES: This correction is effective
October 2, 1998.

FOR FURTHER INFORMATION CONTACT:
Anne Shelburne, (202) 874-1305 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
section 861 of the Internal Revenue
Code.

Need for Correction

As published, TD 8785 contains errors
which may prove to be misleading and
are in need of clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8785), which were
the subject of FR Doc. 98-26475, is
corrected as follows:

1. On page 52971, column 1, in the
preamble under the caption heading FOR
FURTHER INFORMATION CONTACT, line 1,
the language “Anne Shelburne, (202)
622-3880 (not a” is corrected to read
“Anne Shelburne, (202) 874-1305 (not
a’.

2. On page 52975, column 3, in the
preamble under the paragraph heading
8. Services and Know-How ’, second
paragraph, lines 21 through 25, the
language ‘‘secret protection. Know-how
is considered a property interest under
applicable law, and only if the know-
how is specifically contracted for
between the parties. These additional”
is corrected to read ‘‘secret protection.
These additional”.

§1.861-18 [Corrected]

3. On page 52982, column 1, §1.861—
18(i)(4) Example 1, line three from the
bottom of the paragraph, the language
“Ais not required to change from its
accrual” is corrected to read “A is not
required to change from its”.

4. On page 52982, column 2, § 1.861—
18(i)(4) Example 2, line five from the
bottom of the paragraph, the language
“A is not required to change from its
accrual” is corrected to read ““A is not
required to change from its”.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 98-31285 Filed 11-23-98; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-98-097]

Drawbridge Operation Regulations;
New Jersey Intracoastal Waterway;
Grassy Sound Channel

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations

governing the operation of the Route 47
(George A. Reading) Bridge across the
Intracoastal Waterway (ICW), mile
108.9, in Wildwood, New Jersey.
Beginning at 7 a.m. on December 4,
through 7 a.m. on December 6, 1998, the
bridge will be maintained in the closed
position. This closure is necessary to
facilitate demolition and reconstruction
of the bridge’s bascule span.

DATES: This deviation is effective from
7 a.m. on December 4, 1998 until 7 a.m.
on December 6, 1998.

FOR FURTHER INFORMATION CONTACT:

Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (757) 398—
6222.

SUPPLEMENTARY INFORMATION: On
October 9, 1998, the Coast Guard
published a Temporary Final Rule
entitled “Drawbridge Operation
Regulations; New Jersey Intracoastal
Waterway; Grassy Sound Channel’ in
the Federal Register (63 FR 54353). That
regulation, effective from October 19,
1998 to 5 p.m. on May 14, 1999,
requires two-hours advance notice for
bridge openings 24 hours a day to allow
the contractor to facilitate sandblasting
and painting operations.

On November 4, 1998, a letter was
forwarded to the Coast Guard by the
contractor requesting a temporary
deviation from the current operation of
the bridge. The proposed bridge work
will involve the demolition and
reconstruction of the bridge deck and
superstructure, thereby immobilizing
the operation of the bascule span
entirely. Additionally, tugboats, cranes,
and barges positioned at the site may
impede vessel traffic that could pass
under the bridge.

The Coast Guard has informed the
known commercial users of the
waterway of the bridge closure so that
these vessels can arrange their transits
to avoid being negatively impacted by
the temporary deviation.

From 7 a.m. on December 4, until 7
a.m. on December 6, 1998, this
deviation allows the Route 47 (George
A. Reading) Bridge across Grassy Sound
Channel, ICW mile 108.9 at Wildwood,
to remain closed.

Dated: November 13, 1998.
Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 98-31373 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-15-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 64-71

Title 40 CFR Parts 64-71;
Republication

CFR Correction

Title 40 CFR parts 64 to 71, revised
as of July 1, 1998, is being republished
in its entirety. The earlier issuance
inadvertently omitted the last two lines
of text from § 70.5 (c)(1) through the first
five lines of (c)(8)(iii)(B). The omitted
text should replace the text on page 98.
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-6192-9]
RIN 2060-AG30

Standards of Performance for New
Stationary Sources: Residential Wood
Heaters

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; amendments.

SUMMARY: On September 11, 1996, EPA
proposed amendments to the Standards
of Performance for New Residential
Wood Heaters, 40 CFR part 60, subpart
AAA, as part of a larger proposal to
reduce recordkeeping and reporting
burden of numerous EPA regulations.
The proposed wood heater amendments
were intended to make needed
corrections and clarifications to the
wood heater rule. Some of the proposed
clarifications are being promulgated
under the final action for the
recordkeeping and reporting burden
reduction. This action announces the
EPA'’s final decisions on one aspect of
those proposed amendments.

The wood heater rule is being revised
to expand the conditions under which
EPA can initiate a “‘recall” of wood
heaters from distributors and retailers
by prohibiting sales other than sales
back to the manufacturer. The rule as
originally promulgated specifically
authorized EPA to initiate such a
“recall”” due to the knowing submission
of false or inaccurate information or
other fraudulent acts. This action
amends the rule to allow EPA to initiate
arecall, not only in cases of fraud, but
also if it is found that the original
certification test was invalid,
irrespective of fraud. This action is
being taken to ensure that further sales
to consumers of wood heaters that

should not have been originally certified
are prohibited. This action does not
affect wood heaters already sold to
consumers.

EFFECTIVE DATE: November 24, 1998. See
the Supplementary Information section
concerning judicial review.

ADDRESSES: Docket. Docket No. A—95—
50, containing information considered
by the EPA in development of the
promulgated amendment, is available
for public inspection between 8 a.m.
and 5:30 p.m., Monday through Friday
at the following address in room M-
1500, Waterside Mall (ground floor): U.
S. Environmental Protection Agency,
Air and Radiation Docket and
Information Center (MC—6102), 401 M
Street SW., Washington, DC 20460;
telephone: (202) 260-7549. A reasonable
fee may be charged for copying docket
materials.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert C. Marshall; Wood Heater
Program; Manufacturing, Energy and
Transportation Division (2223A); U.S.
EPA, 401 M Street, S.W., Washington,
D.C. 20460; telephone number (202)
564-7021.

SUPPLEMENTARY INFORMATION:

I. Regulated Entities

The regulated category and entities
potentially affected by this action
include:

Category Examples of regulated entities

Residential wood heater manu-
facturers and commerical deal-
ers

Industry ....

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
business is regulated by this action, you
should carefully examine the
applicability criteria in §60.530 of title
40 of the Code of Federal Regulations.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

11. Background

A. Federal Register Proposal

On September 11, 1996 (61 FR 47840),
EPA proposed amendments to the
Standards of Performance for New
Residential Wood Heaters, 40 CFR part
60, subpart AAA (variously referred to

as the ““‘wood heater” or *“woodstove”
rule or NSPS), as part of a larger
proposal to reduce recordkeeping and
reporting burden of numerous EPA
regulations. Some of the proposed
provisions pertaining to residential
wood heaters dealt with clarifications to
definitions and labeling of wood
heaters. These changes will be addresed
in the recordkeeping and reporting
burden reduction final action.

Today’s final rule addresses another
proposed change to the wood heater
rule, deletion of the ‘““Prohibitions”
section, §60.538. This proposed change
prompted significant comments that the
Agency felt should be dealt with
separately from the clarifications to the
definitions and labeling provisions.

B. Public Participation

One comment letter, from the Hearth
Products Association, was received on
the wood heaters proposal. The EPA’s
responses to the comments received on
the proposed deletion of the
“Prohibitions’ section can be found in
this preamble under IV, “Summary of
Comments and Responses on the
Proposal.”

I11. Summary of Rule Amendments

The final amendments revise the
“recall”” provision of §60.538(e). The
original provision prohibited the sale of
wood heaters to anyone except back to
the manufacturer (hence the use of the
word ““recall”) in the situation where
the certificate was revoked for the
knowing submission of false or
inaccurate information or for other
fraudulent acts. The amended rule
prohibits sales except back to the
manufacturer in the case where the
certificate was revoked because the
original certification test was
determined to be invalid, as well as in
the case of fraud, as previously
described. In each case, the sales
prohibition takes effect on the date that
the “commercial owner” (e.g., the
distributor or dealer) receives notice of
the revocation.

IV. Summary of Comments and
Responses on the Proposal

A. Was There Sufficient Notice and
Comment Regarding the Proposed
Changes?

Comment: The proposal did not
provide sufficient notice and time for
comment. The woodstove amendments
were proposed within a package
published in the Federal Register to
“reduce unnecessary recordkeeping and
reporting burdens,” entitled
“Recordkeeping and Reporting Burden
Reduction”. The public was not alerted
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to the fact that this rule contained
substantive revisions to the woodstoves
NSPS. The industry only became aware
of these proposed revisions near the end
of the comment period.

Response: The amendments were
proposed September 11, 1996 in the
Federal Register (61 FR 47840). There
are no additional notification
requirements under the Administrative
Procedures Act. Table 1, which
appeared on the second page of the
preamble, listed the NSPS for New
Residential Wood Heaters as one of the
rules to be amended. The deletion of
§60.538 was discussed in the preamble
and was included in the portion of the
notice that set forth the proposed
changes to the regulations. To ensure
that the industry was aware of the
proposed amendments, EPA contacted
the Hearth Products Association (HPA)
(formerly known as the Wood Heating
Alliance, a major trade group for wood
heater manufacturers which represented
many manufacturers during the
regulatory negotiation of the original
rule) before the end of the comment
period and gave the HPA additional
time to comment on the proposal. EPA
also contacted representatives of
environmental organizations that had
previously expressed interest in the
wood heater NSPS rule to ensure that
they were aware of the proposed
changes. Sufficient opportunity to
comment was extended to all interested
parties. In addition, several meetings
were held with HPA representatives to
discuss and clarify their comments prior
to EPA developing the final rule.

B. Can EPA Unilaterally Revise a Rule
Developed Through Formal Regulatory
Negotiation?

Comment: A rule developed through
a consensus process by way of
regulatory negotiation should not be
unilaterally changed by EPA. Not
consulting with the original
stakeholders is an indefensible breach of
the negotiated understanding.

Response: Developing a rule through
a formal negotiation process does not
forever tie EPA’s hands when changes to
the rule are warranted. The Clean Air
Act (CAA) requires EPA to review and,
if appropriate, revise NSPS every 8
years (CAA section 111(b)(1)(B)).
Indeed, the Agency has chosen not to
revise the woodstoves emissions limits
since the rule was promulgated in 1988.
The Agency still believes that the
current limits remain appropriate and
anticipates no revisions to these limits
in the foreseeable future.

However, EPA believes it is
appropriate to revise the rule when it
identifies problems that may interfere

with proper enforcement and
compliance. On June 29, 1995 (60 FR
33915), EPA removed numerous
provisions from the rule that were
obsolete; thus, eliminating potentially
confusing provisions for manufacturers
in meeting the requirements. Likewise,
EPA believes that today’s revisions are
necessary improvements that will
enhance compliance and correct
deficiencies in the rule that inhibit the
Agency’s ability to properly enforce the
rule. From time to time, necessary rule
changes become apparent and the EPA
has the authority to make such changes
through the normal rulemaking process,
regardless of how the rule was originally
developed. By the same token, EPA
recognizes that a rule developed
through a regulatory negotiation
balances the diverse needs of the
negotiators, and consultation with all
the various stakeholders affected by the
changes is important. As mentioned
previously, EPA notified the
commenter, as well as various
environmental groups, to seek their
input on the proposed changes. In
addition, EPA has met several times
with the commenter.

C. Is a Regulatory Flexibility Analysis
Required in Accordance With the Small
Business Regulatory Enforcement
Fairness Act (SBREFA)?

Comment: Because of the impact on
small businesses (manufacturers,
wholesalers, and retailers), EPA must
assess the impacts in accordance with
the SBREFA requirements.

Response: Many, if not most, wood
heater manufacturers, distributors, and
dealers are considered to be “small
entities” under SBREFA. EPA has
determined that the amendment will not
have a significant economic impact on
a substantial number of small entities
(wood heater manufacturers,
distributors, and dealers). Accordingly,
it is not necessary to prepare a
regulatory flexibility analysis in
connection with these amendments.

In analyzing the costs and potential
impacts of the amendments on small
entities, EPA presumes that the small
entities comply with all existing
statutory or regulatory requirements that
are applicable to them. Furthermore, if
arule is being amended, EPA assesses
only the incremental cost of the
amendment. The wood heaters NSPS
requires manufacturers to submit
“documentation pertaining to a valid
certification test” as part of the
application for a certificate of
compliance (40 CFR 60.533(b)(4)). Thus,
assuming that woodstove manufacturers
are complying with this requirement,
there is no cost as a result of the

amendment, which establishes
enforcement consequences of a
subsequently discovered invalid
certification test. Therefore, there is no
significant adverse economic impact on
any small entity.

Even if one were to regard the
consequences of the discovery of an
invalid certification test as an impact
resulting from today’s amendments,
there would still be no significant
adverse economic impact on a
substantial number of small entities.
“Recalls” of model lines have been rare
in the 10 years since the woodstoves
rule was first issued. Over the past 10
years, EPA has certified over 460 model
lines. Currently, there are over 200
certified model lines produced by 67
manufacturers. In 10 years, only 2
model lines (each from a different
company) have ever been recalled from
commercial owners (e.g., dealers or
distributors) by the manufacturers.

As originally promulgated, § 60.538(e)
prohibits the sale (other than to the
manufacturer) by commercial owners
(e.g., distributors or dealers) of
woodstoves for which EPA has revoked
the certificate of compliance due to
fraud, once the Agency has given notice
of the revocation. The proposed deletion
of §60.538(e) would have meant that
commercial owners selling model lines
for which the certification had been
revoked could not have continued to
sell with the assurance that their
inventory was in compliance with the
standard, regardless of the reason for the
revocation. In this final rule, rather than
deleting §60.538(e), EPA is choosing
instead to amend the existing language
to focus more directly on sale of model
lines for which the original certification
test is discovered to be invalid. The
Agency believes that this will provide
greater clarity than the proposed
deletion.

Under the amendments, the sales
prohibition in §60.538(e) is being
expanded to include model lines for
which the certificate is revoked based
on a finding that the original
certification test was invalid, regardless
of fraud. The Agency believes that if the
original certification test was invalid,
continued sale of the model lines would
be inconsistent with the intent of the
standard. Based on our previous
experience, it is expected that such sales
prohibitions at the commercial owner
level will remain relatively rare, if any
at all occur. The only suspension or
revocations that have occurred to date
are those associated with fraudulent
acts. There have been no certification
suspensions or revocations either as a
result of random compliance audits or
selective enforcement audits conducted
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under §60.533(p)(1), or as the result of
invalid original certification tests that
have not involved fraud.

Potential economic impacts of any
recall that might occur due to today’s
amendment were considered for both
manufacturers and commercial owners.
No significant impacts were identified.
In assessing the potential economic
impact of a recall, EPA considered the
impact on the manufacturers of the 2
model lines recalled due to fraud. One
of the manufacturers had revenues in
excess of $15 million per year. Only 34
wood heaters were recalled,
representing far less than 1 percent of
sales. The other manufacturer had sales
significantly more than the first
manufacturer, and the recall involved
107 wood heaters, still less than 1
percent of sales. The EPA does not
consider an economic impact of less
than 1 percent of sales as significant,
and consequently, EPA does not expect
a recall to have a significant adverse
economic impact on such
manufacturers. In addition, most
manufacturers produce more than one
model line, and most commercial
owners carry no more inventory than a
heating season’s worth (about 3 months)
of woodstoves, further minimizing the
impact on the manufacturer of a recall
of a single model line. Furthermore,
many manufacturers sell other products
besides woodstoves; EPA’s Regulatory
Flexibility Analysis in 1986 (Docket No.
A-84-49, item No. II-A-14) for the
original regulation indicated that less
than half of the total revenues for most
manufacturers were from woodstoves
sales.

The impact on commercial owners,
too, is also expected to be minimal,
affecting only about 3 months inventory
of a single model line. Most commercial
owners carry more than one model line
and sell other products. Also, many
manufacturers have “swap out”
arrangements with their customers to
substitute the recalled stoves with
certified stoves.

Even if EPA assumed the impact on
small entities was economically
significant (not borne out by past
experience), a substantial number of
small businesses would not be affected,
if any. As stated above, only 2 out of 67
manufacturers have been affected in the
last 10 years by the original recall
provision. The Agency does not
consider 2 out of 67 manufacturers to be
a substantial number. There is no reason
to expect a sudden increase in the
number of invalid certification tests
discovered subsequent to certification
that do not involve fraud, where none
have been discovered before.
Consequently, the EPA can determine

that there will be no significant adverse
economic impact on a substantial
number of small entities as a result of
this amendment.

Moreover, in exercising its recall
authority, EPA will consider the
potential economic harm resulting from
arecall, as well as the potential
environmental problem the recall would
address. The Agency would consider,
for example, the number of wood
heaters in the channels of trade, and the
extent to which the model line in
guestion exceeds applicable emission
limits.

D. What Changes Are Being Made to the
Rule?

Comment: The commenter objected to
the deletion of §60.538 (“‘Prohibitions’)
from the rule for several reasons. The
commenter’s primary concern was that
manufacturers, distributors, and
retailers would be affected by “‘recalls”
where fraud was not the reason for
revocation of the compliance
certification. Another concern was that
the deletion of paragraphs (f), (9), (h),
and (i) of §60.538 would expand the
liability exposure to homeowners
owning a stove that did not meet
emissions limits; the existing rule’s
prohibitions limited homeowners’
liability to improper installation or
operation, catalyst deactivation or
removal, physical alteration of the
woodstove, and altering or removing the
permanent label.

The commenter did not agree with the
reasons provided by the Agency for
deleting the “Prohibitions’” section. In
response to the statement in the
proposal preamble that the prohibitions
section would not allow a claim of
violation of the removable label
requirement unless the wood heater in
guestion also had a permanent label, the
commenter stated that if the wood
heater had no permanent label, EPA
could bring a claim of violation of the
requirement to have a permanent label.
In response to the statement that the
prohibitions section does not make
complying with the quality assurance
provisions unlawful, the commenter
stated that shipping stoves while out of
compliance with the quality assurance
provisions runs afoul of the labeling
requirements and is grounds for
certificate revocation. Finally, the
commenter disagreed that eliminating
other paragraphs would clarify and
simplify the rule, and that these other
paragraphs were duplicative or
otherwise unnecessary.

Response: The Agency agrees with the
commenter on some of these points and
accordingly has decided to retain most
of §60.538 in its original form.

Although the Agency disagrees that
homeowners would be exposed to
greater liability if paragraphs (f), (g), (h),
and (i) of §60.538 were removed,
retaining these paragraphs is helpful in
clarifying homeowners’ compliance
obligations.

The Agency also agrees with the
commenter that every wood heater that
has a removable label must also have a
permanent label (8 60.536(a), (i), (j)).
Sale of wood heaters not bearing a
permanent label is prohibited in
§60.538 (b) and (c). Accordingly, if a
wood heater has neither a removable
label nor a permanent label, a claim of
violation can be based on sale of the
heater without a permanent label.
Therefore, the dependence of
§60.538(d) on the existence of a
permanent label does not preclude
enforcement actions where stoves are
sold with neither a temporary nor a
permanent label. Accordingly, the
provisions of § 60.538 regarding labeling
are being retained.

The Agency agrees that the lack of a
specific provision regarding the quality
assurance requirements in the
“Prohibitions” section does not affect
the enforceability of the quality
assurance procedures. Section 60.533(0)
clearly lays out the requirements and
procedures for conducting a quality
assurance program. These requirements
and procedures are enforceable and
failure to comply with them would be
a violation. Failure to meet the
tolerances or emission limits during the
quality assurance program would not be
a violation of the rule, but failure to take
remedial measures would be
(860.533(0)(4)). No amendment to the
rule is necessary to enforce these
provisions. Furthermore, as the
commenter points out, compliance with
the quality assurance requirements is
required by other aspects of the
regulation. For example, a labeling
statement under § 60.536 (b) or (c)
constitutes a representation by the
manufacturer that the manufacturer
was, at the time the label was affixed,
conducting a conforming quality
assurance program. In addition, EPA
may use a manufacturer’s failure to
conduct a conforming quality assurance
program as a ground to revoke
certification under § 60.533(l).
Furthermore, in applying to EPA for a
certificate of compliance, a
manufacturer must include a statement
that it will conduct a conforming quality
assurance program for the model line in
question (8 60.533(b)(6)). Because the
lack of a specific provision regarding the
quality assurance requirements in the
“Prohibitions” section does not affect
the enforceability of the quality
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assurance requirements, the Agency has
decided not to alter the “Prohibitions”
section in this regard.

Although some simplification and
removal of duplication could be
achieved in §60.538, EPA has decided
not to amend the provisions of this
section, except as discussed below with
regard to §60.538(e), in order to avoid
any confusion that might arise from
their deletion.

Section 60.538(e), as originally
promulgated, provides that the Agency
may prohibit “‘commercial owners”
(e.g., dealers and distributors) from
selling, other than to the manufacturer,
wood heaters in a model line whose
certificate has been revoked “* * * for
the knowing submission of false or
inaccurate information or other
fraudulent acts.” The prohibition takes
effect on the date that the commercial
owner receives notice of the revocation.
By prohibiting sales of such appliances
other than to the manufacturer, the
provision in effect authorizes EPA to
require a recall of wood heaters that are
still in the distribution chain. It has no
impact on wood heaters that have
already been sold to consumers.

During 1996, a serious incident
involving fraudulent conduct by an
accredited testing laboratory had to be
addressed by the Agency. The
laboratory in question was found to
have falsified 11 certification test
reports that were submitted to the
Agency, upon which certificates were
granted. The laboratory director was
prosecuted criminally, plead guilty, was
sentenced to a lengthy period of
probation, and was ordered to perform
substantial community service. The
manufacturers in question cooperated
with the Agency in attempting to rectify
this situation, ultimately conducting a
number of new certification tests and, in
the case of 2 model lines, voluntarily
agreeing to recall appliances in the
channels of trade.

The Agency conducted a review of its
response to this situation, and decided
that it needed to expand its recall
authority, so that it was clear that it
covered situations where a certification
had been issued based on an invalid
certification test, irrespective of the
presence of fraud. The Hearth Products
Association (HPA) has acknowledged in
meetings with the Agency that the
hearth industry (which includes wood
heater manufacturers) has an important
interest in assuring the integrity of its
products, and that clarifying EPA’s
recall authority could play an important
role in this regard.

The rule has always required a
finding that a valid certification test has
shown that a wood heater representative

of the model line complies with the
emission limits before a certification can
be issued (8§ 60.533(e)(1)(i)). Section
60.533(f)(4) of the rule defines a valid
certification test as one conducted
according to the prescribed test methods
and procedures, among other
requirements. Under today’s
promulgated amendments, the Agency
is establishing its authority to prohibit
sales to consumers if a certification was
revoked based on a finding that the
original certification test was not valid.
The basis for such a finding would be
problems or irregularities with the
certification test or its documentation.
Other information could be used to
supplement the finding. The finding
could be based on incorrect calculations
or typographical errors, for example,
that if corrected would not have enabled
a model line to be certified. Other
examples include anomalies with the
methods and procedures, such as
incorrect emission sample gathering or
improper wood load. However, the
Agency would not consider minor
infractions of the original certification
test that would have little or no
influence on emissions as the basis for
a finding that the certification test was
not valid. Historically, the Agency has
used its judgment on insignificant
problems or resolved them through
discussions with the accredited
laboratory or the manufacturer,
recognizing the expense of retesting and
the fact that many manufacturers are
small businesses with limited resources.

V. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (CAA), judicial review of the
actions taken by this final amendment is
available only on the filing of a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit
within 60 days of today’s publication of
this action. Under section 307(b)(2) of
the CAA, the requirements that are
subject to today’s notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

VI. Administrative Requirements

A. Docket

The docket is an organized and
complete file of information considered
by the EPA in the development of a
rulemaking. The docket is a dynamic
file because information is added
throughout the rulemaking development
process. The docketing system is
intended to allow members of the public
and industries involved to readily
identify and locate documents so that
they can effectively participate in the

rulemaking process. Along with the
proposed and promulgated standards
and their preambles, the contents of the
docket (except for interagency review
materials) will serve as the record in
case of judicial review. [See section
307(d)(7)(A) of the Act.] The official
rulemaking record, including all public
comments received on the proposed
amendments, is located at the address in
the ADDRESSES section at the beginning
of this document. The docket number
for this rulemaking is A—95-50.

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the EPA must
determine whether the regulatory action
is “‘significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined by OMB and
EPA that today’s action is not a
“*significant regulatory action’ within
the meaning of the Executive Order.

C. Executive Order 12875: Enhancing
the Intergovernmental Partnership

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
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and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create a
mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

D. Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for the proposed and
final rules with “Federal mandates” that
may result in expenditures to State,
local, and tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires the EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows the EPA to adopt an alternative
other than the least costly, most cost-
effective, or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before the EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of the EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. Finally,

section 204 of the UMRA requires the
Agency to develop a process to allow
elected state, local, and tribal
government officials to provide input in
the development of any proposal
containing a significant Federal
intergovernmental mandate.

The EPA has determined that these
amendments do not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and tribal governments, in the aggregate
or the private sector in any one year.
Thus, today’s amendments are not
subject to the requirements of sections
202, 204, and 205 of the UMRA.

The EPA has determined that these
amendments contain no regulatory
requirements that might significantly or
uniquely affect small governments. No
small government entities have been
identified that are affected by these
amendments. Therefore, today’s
amendments are not subject to the
requirements of section 203 of the
UMRA.

E. Regulatory Flexibility

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. As explained
previously in the response to comments
section, the Agency looks only at the
incremental impact of the amendments
and assumes that regulated entities are
in compliance with previously
promulgated requirements. Assuming
that manufacturers are in compliance
with the requirement to submit
“documentation pertaining to a valid
certification test” as part of their
application for a certificate of
compliance (40 CFR 60.533(b)(4)), there
will be no impact on any small
manufacturer. Even if one were to
regard the consequences of the
discovery of an invalid certification test
as an impact resulting from today’s
amendments, there would still be no
significant adverse economic impact on
a substantial number of small entities.
Only 2 out of 67 manufacturers have
had to recall model lines due to
inappropriate certification in the past 10
years. EPA has not identified any
inappropriate certifications that have
not involved fraud and hence does not
expect these amendments to lead to an
increase in the number of recalls. In
addition, the economic impact of the
recalls has been minimal, affecting less
than one percent of sales for each of the
manufacturers that has recalled a model
line.

F. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

G. Paperwork Reduction Act

Today'’s action does not impose any
new information collection burden. The
Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in these regulations under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0161 (ICR no.
1176.05).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary



64874 Federal Register/Vol. 63,

No. 226/ Tuesday, November 24, 1998/Rules and Regulations

consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

Today’s final amendment does not
involve any technical standards;
therefore, EPA did not consider the use
of any voluntary consensus standards.

|. Executive Order 13045

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks,” (62 FR 19885, April 23, 1997)
applies to any rule that (1) is
“economically significant” as defined
under Executive Order 12866, and (2)
EPA determines addresses an
environmental health or safety risk that
has a disproportionate effect on
children. If the regulatory action meets
both criteria, the Agency must evaluate
the environmental health or safety
effects of the planned rule on children,
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.

This final rule is not subject to
Executive Order 13045 because it does
not involve decisions on environmental
health risks or safety risks that may
disproportionately affect children.

J. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,

Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s amendment does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects in 40 CFR Part 60

Environmental protection, Air
pollution control, Heaters.

Dated: November 18, 1998.
Carol M. Browner,
Administrator.

For reasons set out in the preamble,
title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 60—[AMENDED]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7413,
7414, 7416, 7429, 7601 and 7602.

2. Amend §60.533 to revise paragraph
(H(1)(ii) to read as follows:

8§60.533 Compliance and certification.
* * * * *

(l) * X *x

(1) * * *

(ii) A finding that the certification test
was not valid. The finding must be
based on problems or irregularities with
the certification test or its
documentation, but may be

supplemented by other information.
* * * * *

3. Amend §60.538 to revise paragraph
(e) to read as follows:

8§60.538 Prohibitions.

* * * * *

(e)(1) In any case in which the
Administrator revokes a certificate of
compliance either for the knowing
submission of false or inaccurate
information or other fraudulent acts, or
based on a finding under
§60.533(1)(2)(ii) that the certification
test was not valid, he may give notice
of that revocation and the grounds for it
to all commercial owners.

(2) From and after the date of receipt
of the notice given under paragraph
(e)(1) of this section, no commercial
owner may sell any wood heater
covered by the revoked certificate (other
than to the manufacturer) unless

(i) The wood heater has been tested as
required by 860.533(n) and labeled as
required by § 60.536(g) or

(ii) The model line has been
recertified in accordance with this
subpart.

* * * * *

[FR Doc. 98-31397 Filed 11-23-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[OPPTS-50633A; FRL-6044-6]

RIN 2070-AB27

Revocation of Significant New Use
Rules for Certain Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is revoking significant
new use rules (SNURs) for 6 substances
promulgated under section 5(a)(2) of the
Toxic Substances Control Act (TSCA)
for certain chemical substances based
on new data. Based on the new data the
Agency no longer finds that activities
not described in the corresponding
TSCA section 5(e) consent order or the
premanufacture notice (PMN) for these
chemical substances may result in
significant changes in human or
environmental exposure.

DATES: This rule is effective December
24,1998.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, Rm. E-531, 401 M St., SW.,
Washington, DC 20460, telephone: (202)
554-1404, TDD: (202) 554—0551; e-mail:
TSCA-Hotline@epa.gov.
SUPPLEMENTARY INFORMATION:

Electronic Availability: Electronic
copies of this document are available
from the EPA Home Page at the Federal
Register-Environmental Documents
entry for this document under “Laws
and Regulations” (http://www.epa.gov/
fedrgstr/).

In the Federal Register referenced for
each substance, OPPTS-50569A,
September 18, 1989 (54 FR 38381);
OPPTS-50582, August 15, 1990 (55 FR
33296); OPPTS-50613, October 4, 1993
(58 FR 51694); OPPTS-50623, December
2, 1996 (61 FR 63726) (FRL—4964-3);
and OPPTS-50628, January 22, 1998 (63
FR 3393) (FRL-5720-3), EPA issued a
SNUR establishing significant new uses
for the substances. Because of additional
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data EPA has received for these
substances, EPA is revoking these
SNURs.

l. Background

The Agency proposed the revocation
of these SNURs in the Federal Register
of September 16, 1998 (63 FR 49518)
(FRL-6024-9). The background and
reasons for the revocation of each
individual SNUR are set forth in the
preamble to the proposed revocation.
The comment period closed on October
16, 1998. The Agency received no
comments concerning the proposed
revocations. Therefore, EPA is revoking
these rules.

I1. Rationale for Revocation of the Rule

During review of the PMNs submitted
for the chemical substances that are the
subject of this revocation, EPA
concluded that regulation was
warranted based on available
information that indicated activities not
described in the TSCA section 5(e)
consent orders or the PMNs might result
in significant changes in human or
environmental exposure. Based on these
findings, SNURs were promulgated.

EPA has revoked those TSCA section
5(e) consent orders that are the bases for
these SNURs and no longer finds that
activities other than those described in
the TSCA section 5(e) consent orders or
the PMNs may result in significant
changes in human or environmental
exposure. The revocation of SNUR
provisions for these substances is
consistent with the findings set forth in
the preamble to the proposed revocation
of each individual SNUR.

Therefore, EPA is revoking the SNUR
provisions for these chemical
substances. When this revocation
becomes final, EPA will no longer
require notice of intent to manufacture,
import, or process these substances,
except in the case where the PMN
submitter has formally withdrawn the
PMN. In addition, export notification
under section 12(b) of TSCA will no
longer be required.

I11. Public Record

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket control
number OPPTS-50633A (including
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as Confidential Business
Information (CBI), is available for
inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal

holidays. The official rulemaking record
is located in the TSCA Nonconfidential

Information Center, Rm. NE-B607, 401

M St., SW., Washington, DC.

IV. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This rule revokes or eliminates an
existing regulatory requirement and
does not contain any new or amended
requirements. As such, the Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This rule does not impose any
requirements, it does not contain any
information collections subject to
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seg., or require any other action under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994) or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, pursuant to section 605(b)
of the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), the Agency has
determined that SNUR revocations,
which eliminate requirements without
imposing any new ones, have no
adverse economic impacts. The
Agency’s generic certification for SNUR
revocations appears on June 2, 1997 (62
FR 29684) (FRL-5597-1) and was
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written

communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This rule
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
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submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: November 9, 1998.

Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

§8721.723, 721.1525, 721.1737, 721.1740,
721.7360 [Removed]

2. By removing § §721.723, 721.1525,
721.1737,721.1740, and 721.7360.
[FR Doc. 98-31390 Filed 11-23-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL MARITIME COMMISSION
46 CFR Parts 510, 514, and 582

Anti-Rebate Certification Filing
Requirements

AGENCY: Federal Maritime Commission.
ACTION: Waiver of filing requirement.

SUMMARY: The Commission is waiving
the requirement for chief executive
officers of common carriers and other
entities to file by December 31, 1998, a
written certification that the firm has a
policy against rebating that was recently
promulgated to each owner, officer and
employee of the firm, with details of the
firm’s efforts to prevent illegal rebating
and that the firm will cooperate with
Commission efforts to end illegal
rebating. This action is being taken to
alleviate the filing burden on the public
and the collection burden on the
Commission, in light of changes made
by the Ocean Shipping Reform Act of
1998 (““OSRA”) which removes the
filing requirement on May 1, 1999,
when OSRA becomes effective.

EFFECTIVE DATE: November 24, 1998.
FOR FURTHER INFORMATION CONTACT:
Bryant L. VanBrakle, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800
North Capitol Street, N.W., Washington,
D.C. 20573-0001, (202) 523-5796, E-
mail: bryant@fmc.gov.

SUPPLEMENTARY INFORMATION: Section
15(b) of the Shipping Act of 1984, 46
U.S.C. 1714(b) (*“1984 Act”) requires the
chief executive officer of each common
carrier and other entities designated by
the Federal Maritime Commission to file
with the Commission a periodic written
certification made under oath. The chief
executive officer must certify: that the
firm has a policy prohibiting rebating;
that the policy was recently
promulgated to each owner, officer and
employee of the firm; that it has
provided details of the efforts made by
the firm to prevent illegal rebating; and
that the firm will cooperate with the
Commission in its efforts to end these
illegal practices.

The section 15(b) requirement is
implemented by the Commission’s
regulations at 46 CFR Part 582, 46 CFR
514.1(c)(1)(iii), 46 CFR 510.16(a)(6), and
46 CFR 510.25, which require the chief
executive officer of every common
carrier and ocean freight forwarder to
file an Anti-Rebate Certification
(“ARC”) as prescribed by the form in
Appendix A of Part 582. ARCs are
required when a carrier files its initial
tariff and when a freight forwarder
applicant submits its initial application
for a freight forwarder license.
Thereafter, ARCs are required to be filed
by December 31 of each even-numbered
calendar year. Failure to file an ARC
may result in the cancellation of a
carrier’s tariffs, the striking of a carrier’s
name as a participant to any conference
rate tariffs in which it participates or
suspension of a freight forwarder’s
license and possibly the assessment of
civil penalties.

The 1984 Act, as amended by the
Ocean Shipping Reform Act of 1998
(““OSRA"’), removes the ARC
requirements from section 15 effective
May 1, 1999, four months after they are
due from the approximately 5000
subject firms on December 31, 1998. The
ARC program consumes a large amount
of the Commission’s resources. In
addition, it generally takes several
months to process receipts, follow-up
on deficient filings and to complete the
tariff cancellation/freight forwarder
license suspension process. In short, it
is unlikely that the 1999/2000 program
could be completed by May 1, 1999.
Moreover, continuation of this
requirement would place a great strain

on agency resources at a time when they
will be needed to work on program
changes required by OSRA. The
Commission, therefore, has determined
to waive this requirement for the ARC
filing due December 31, 1998.

This waiver is strictly for
administrative convenience. The
Commission makes clear that the 1984
Act, both currently and as will be
amended by OSRA, prohibits the
payment, receipt or solicitation of illegal
rebates. This waiver of certification
requirements does not modify, in any
manner, the Commission’s enforcement
obligations or efforts with respect to
past or future rebate activity.

Now therefore, it is ordered that
pursuant to 5 U.S.C. 553 and sections 15
and 17 of the Shipping Act of 1984 (46
U.S.C. app 1714 and 1716), the
requirements of 46 CFR Part 582, 46
CFR 514.1(c)(1)(iii), 46 CFR 510.16(a)(6),
and 46 CFR 510.25 for the filing due
December 31, 1998, are waived effective
November 24, 1998.

Pursuant to 5 U.S.C. 553(b) and (d) we
find that prior public notice,
opportunity for comment, and delayed
effective date are neither necessary nor
practical inasmuch as this waiver
merely relieves restrictions otherwise
applicable.

By the Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 98-31341 Filed 11-23-98; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-66, RM—8729, RM-8821]

Radio Broadcasting Services; Sibley,
IA, and Brandon, SD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
261A to Brandon, South Dakota. See 61
FR 15442, April 8, 1996; The reference
coordinates for Channel 261A at
Brandon, South Dakota, are 43-36-02
and 96—-31-15. With this action, the
proceeding is terminated.

EFFECTIVE DATE: December 23, 1998.
FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 96—66,
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adopted October 28, 1998, and released
November 6, 1998. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, NW, Washington,
D.C. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under South Dakota, is
amended by adding Brandon, Channel
261A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-31276 Filed 11-23-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-233; RM-9162]

Radio Broadcasting Services; East
Brewton, AL and Navarre, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to the Notice of
Proposed Rule Making in this
proceeding, 62 FR 63690 (December 2,
1997), this document denies the request
of 550—-AM, the permittee of Station
WGCX(FM), Channel 239A at East
Brewton, Alabama, to substitute
Channel 239C3 for Channel 239A at East
Brewton, and reallot Channel 239C3 to
Navarre, Florida. The present allotment
to East Brewton is viewed as being
superior to the reallotment proposal for
Navarre. The population of East
Brewton is larger than that of Navarre.
The East Brewton allotment would
provide a fifth reception service to over
7,000 persons, whereas Navarre is
already adequately served with seven

reception services. This document
terminates the proceeding.

EFFECTIVE DATE: November 24, 1998.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-233
adopted October 28, 1998, and released
November 6, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, located at
1231 20th Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-31275 Filed 11-23-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-126; RM—9293]

Radio Broadcasting Services; Bunker,
MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
292A to Bunker, Missouri, in response
to a petition filed by Bunker Radio
Project. See 63 FR 39804, July 24, 1998.
The coordinates for Channel 292A at
Bunker are 37-27-18 and 91-12-48.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: December 28, 1998.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 98-126,
adopted November 9, 1998, and released
November 13, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 Twelfth Street,

S.W., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by adding Bunker, Channel 292A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-31343 Filed 11-23-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-129; RM—9307]

Radio Broadcasting Services; Powers,
Ml

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document dismisses a
proposal to allot Channel 262A at
Powers, Michigan. A Notice of Proposed
Rule Making was issued in response to
a petition filed by Results Broadcasting
of Iron Mountain, Inc. See 63 FR 39804,
July 24, 1998. With this action, this
proceeding is terminated.

EFFECTIVE DATE: November 24, 1998.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 98-129,
adopted November 9, 1998, and released
November 13, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center, 445 Twelfth Street,
S.W., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
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contractors, International Transcription
Services, Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-31342 Filed 11-23-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 970703166—8209-04; 1.D.
060997A3]

RIN 0648—-AH65

Fisheries of the Exclusive Economic
Zone Off Alaska; License Limitation
Program; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rule pertaining to
the license limitation program
published in the Federal Register on
October 1, 1998.

DATES: This action becomes effective
November 24, 1998.

FOR FURTHER INFORMATION CONTACT: John
Lepore, 907-586-7228.

SUPPLEMENTARY INFORMATION:

Background

A final rule was published in the
Federal Register on October 1, 1998 (63
FR 52642), implementing part of
Amendment 39 to the Fishery
Management Plan (FMP) for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Management Area
(BSAI), Amendment 41 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (GOA), and Amendment
5 to the Fishery Management Plan for
the Commercial King and Tanner Crab
Fisheries in the BSAI.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and need to be clarified.
NMFS is correcting these errors and is
making no substantive change to the
document in this action.

Dated: November 18, 1998.
Richard H. Schaefer,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

Accordingly, 50 CFR part 679 is
corrected by making the following
correcting amendments:

1. In the Federal Register of October
1, 1998, in FR Doc. 9826186, on page
52642, in the first column, correct the
“Dates’ caption to read:

DATES: Effective January 1, 2000, except
for definitions added to §679.2 and
paragraphs (k)(3), (K)(4), (K)(5), (K)(6),
(K)(8)(iii), and (K)(8)(iv) added to
8§679.4, which are effective January 1,
1999.

PART 679-FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

2. The authority citiation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

8679.2 [Corrected]

3.In 8679.2, in the definition,
“Eligible applicant”, paragraph (1),
remove “8679.4(i)(4) and (i)(5)”, and
add in its place, ““§679.4(k)(4) and
K)(3)". . L

4.1n §679.2, in the definition,
“Eligible applicant”, paragraph (2),
remove ““§ 649.4(i)(4) and (i)(5)” and
add in its place, “8679.4(k)(4) and
(K)(5)”. _ o

5.1n 8679.2, in the definition,
“Eligible applicant”, paragraph (3),
remove ““§679.4(i)(5)(ii)(G)" each time it
appears and add in its place,
“8679.4(k)(5)(ii)(G)” each time it
appears.

§679.4 [Corrected]

6. In §679.4, in paragraph (k)(1)(i), in
the first sentence, remove ‘““paragraph
()(2)” and add in its place, “paragraph
(K)(2)". . o

7.1n 8679.4, in paragraph (K)(1)(ii), in
the first sentence, remove ‘““paragraph
()(2)” and add in its place, “paragraph
(k)" _

8.1n §679.4, in paragraph (k)(2)
introductory text, remove ‘‘paragraph
(i)(1)” and add in its place, “paragraph
(R)(D)”- _

9.1n §679.4, in paragraph
(K)(3)(ii)(A)(1), remove “‘paragraph
(i)(4)” and add in its place, “paragraph
(k)(4)” and remove ““paragraph (i)(4)(ii)”
and add in its place, ““paragraph
(K)(@)(ii)". .

10. In 8679.4, in paragraph
(K)B)(ii)(A)(2), remove “paragraph
()(5)” and add in its place, “paragraph
(k)(5)” and remove ‘“‘paragraph (i)(5)(ii)”
and add in its place, ‘““paragraph

(IO

11. In §679.4, in paragraph
(K)(3)(ii)(A)(3), remove “paragraphs
(HE)(i)(A)(1) and (I)(3)(ii)(A)(2)” and
add in its place, ““paragraphs
(KEB)(i)(A)(1) and (K)(3)(i)(A)(2)".

12. In §679.4, in paragraph
(K)(3)(ii)(B), remove ‘“‘paragraph
(HE)([i(A)(D) or (i)B)(ii)(A)(2)” and add
in its place, “paragraph (k)(3)(ii)(A)(1)
or (K)3)(iI(A)(2)".

13.In 8679.4, in paragraph (k)(4)
introductory text, in the first sentence,
remove ‘‘paragraphs (i)(4)(i) and
()(4)(ii)” and add in its place,
“paragraphs (k)(4)(i) and (k)(4)(ii)".

14. In 8679.4, in paragraph (k)(4)(i)(A)
introductory text, in the first sentence,
remove ‘“‘paragraphs (i)(4)(ii)(A) and
()(4)(i1)(B)” and add in its place,
“paragraphs (k)(4)(ii)(A) and
(K@) (i) (B)".

15. In 8679.4, in paragraph (k)(4)(i)(B)
introductory text, in the first sentence,
remove ‘““‘paragraphs (i)(4)(ii)(C) through
(N(@)(ii)(E)” and add in its place,
“paragraphs (k)(4)(ii)(C) through
(KA (i)E)".

16. In §679.4, in paragraph (k)(4)(ii)
introductory text, remove ‘“‘paragraphs
()(@)(ii)(A) through (i)(4)(ii)(E)” and add
in its place, “‘paragraphs (k)(4)(ii)(A)
through (k)(4)(ii)(E)".

17.In 8679.4, in paragraph (k)(4)(iii),
remove ‘“paragraph (i)(4)(i)(A)(2) or
(H(@)(1)(B)(2)” and add in its place,
“paragraph (K)(4)(i)(A)(2) or
K@D (B)2)".

18. In §679.4, in paragraph (k)(4)(iv)
introductory text, remove ‘“‘paragraph
()(4)” and add in its place, “paragraph
(K)(4)” and remove ‘“‘paragraph
((4)(i)(A)” and “paragraph (i)(4)(ii)(C),
(1)(4)(ii)(D), or (i)(4)(ii)(E)” and add in
their place, “paragraph (k)(4)(i)(A)” and
“paragraph (k)(4)(ii)(C), (k)(4)(ii)(D), or
(K)(4)(ii)(E)” respectively.

19. In 8679.4, in paragraph (k)(4)(v)
introductory text, remove ‘“‘paragraph
(i)(4)” and add in its place, “paragraph
(K)(4)” and remove ‘““‘paragraph
(D)@)(i)(B)” and *“paragraph (i)(4)(ii)(A)
or (i)(4)(ii)(B)” and add in their place,
“paragraph (k)(4)(i)(B)"” and
“(K) (@) (i) (A) or (k)(4)(ii)(B)”
respectively.

20. In 8679.4, in paragraph (k)(5)
introductory text, in the first sentence,
remove ‘“‘paragraphs (i)(5)(i) and
(M(B)(i)”, “paragraph (i)(5)(i)”, and
“paragraph (i)(5)(ii)(A) and (i)(5)(ii)(G)”
and add in their place, “paragraphs
(K)(5)(i) and (K)(5)(ii)", ““paragraph
(K)(5)(i)", and “paragraph (k)(5)(ii)(A)
and (K)(5)(ii)(G)” respectively.

21. In §679.4, in paragraph (K)(5)(i)
introductory text, remove ‘‘paragraph
(i)(5)(ii)” and add in its place,
“paragraph (k)(5)(ii)”.
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22.1n 8679.4, in paragraph (k)(5)(ii)
introductory text, remove ‘“‘paragraphs
()(B)(i1)(A)” and add in its place,
“paragraphs (K)(5)(ii)(A)".

23.1n 8679.4, in paragraph (k)(8)(iv)
introductory text, remove ‘“‘paragraph
(i)(4)” and add in its place, “paragraph
(k)(4)” and remove ‘“paragraph (i)(5)”

and add in its place, “paragraph (k)(5)".

§679.7 [Corrected]

24.1n 8679.7, in paragraph (i)(1)(i),
remove ‘“‘paragraph (j)(1)(iii)”’ and add
in its place, “paragraph (i)(1)(iii)”.

25.In §679.7, in paragraph (i)(1)(ii),
remove “‘paragraph (j)(1)(iii)”’ and add
in its place, “paragraph (i)(1)(iii)”.

26. In §679.7, in paragraph (i)(1)(iii),
remove ‘“‘paragraphs (j)(1)(i) and
())()(ii)” and add in its place,
“paragraphs (i)(1)(i) and (i)(1)(ii)”, and
in the second sentence, remove
“paragraphs (j)(1)(i) and (j)(1)(ii)” and

add in its place each time it appears,
“paragraphs (i)(1)(i) and (i)(1)(ii)” each
time it appears.

27.1n 8679.7, in paragraph (i)(2),
remove “§679.4(i)(2)” and add in its
place, “8§679.4(k)(2)".

§679.43 [Corrected]

28.In 8679.43, in paragraph (p), in
the first sentence, remove ““§ 679.4(i)”
and add in its place, “8679.4(k)".
[FR Doc. 98-31409 Filed 11-19-98; 4:18 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL

SUMMARY: The Office of Personnel
Management is issuing proposed
regulations to correct or clarify various
regulatory provisions dealing with the
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assist agencies in administering
compensation programs and to provide
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miscellaneous pay administration
regulations to correct various
typographical or technical errors or
omissions and to codify or clarify OPM
policies. The proposed changes were
identified through a general review of
compensation regulations by OPM
staff—a review that took into account
many questions and comments from
users of the regulations. The following
table lists the specific regulatory
sections that are being proposed for
revision and briefly describes the
purpose and/or effect of each change.
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Proposed rule

Description of proposed change

§530.202

§530.203(c)
§530.203(f) ...oveonn..n.

§530.303(C) ...oveonnenn.

§530.303(i)

§531.203(C)(L) ..

§531.203(d)(2)

§531.203(d)(3)
§531.203(f) ...ooooonnenn.

§531.204(a)(2)

Aggregate Limitation on Pay: Definitions. Amends the definition of “discretionary payment” to make clear that retention
allowances are the only fixed-rate payments made on a continuing basis that are considered to be discretionary after
they have been initially authorized. (Also, see 58 FR 50248, Supplementary Information accompanying the final rule
on the aggregate pay limitation, dated September 27, 1993.) Amends the definition of “estimated aggregate com-
pensation” to make clear that this term includes the value of all nondiscretionary payments to which the employee is
currently entitled as well as projected to be entitled during the course of the calendar year. For example, the amount
of the entitlement may be expected to change based on known facts (such as the scheduled date of reassignment to
a new locality pay area). The projection would include nondiscretionary payments for which authorization will lapse
during the calendar year, but which are expected to be reauthorized (e.g., physicians comparability allowance pay-
ments under part 595).

Corrects a typographical error.

Aggregate Limitation on Pay: Erroneous Excess. Adds new language to clarify how to correct cases where the aggre-
gate compensation actually received by an employee exceeds the Executive Level | limitation because of an earlier
error in computing the employee’s estimated aggregate compensation (i.e., the error is discovered too late in the year
to prevent the erroneous excess). The correction requires that any erroneous excess be deemed to have been paid
on the first day of the next calendar year and counted toward the next year's aggregate compensation in applying the
Level | limitation.

Special Salary Rates. Provides that certifications made in conjunction with requests to establish or adjust special salary
rate schedules may be made by an agency official other than the head of the agency in all cases (not just those in-
volving fewer than 1,000 employees or costs of less than $4 million), as long as that official is officially designated to
act in the agency head’s behalf in making such a certification and is the sole designee for the agency with respect to
any given schedule. Also, eliminates the requirement that the certification address the availability of funds to cover the
increased costs associated with the special salary rate request. The funding availability requirement is unnecessary,
since an agency would not be making the request for new or higher special salary rates unless it had the necessary
funds or was prepared to make adjustments in its budget. Since these requests are made under the authorization of
the agency head and transmitted by an agency’s headquarters, the agency is in a position to ensure that the budget
implications of any request are fully considered.

Official Duty Station. Revises a paragraph defining “official duty station” for use in connection with special salary rates,
consistent with the proposed revision in §531.602. (Note: Paragraph (i) was originally added to §530.303 in an in-
terim rule on official duty station determinations published on May 9, 1997 (62 FR 25423).)

Maximum Payable Rate. Clarifies that the highest rate that can be derived in applying the maximum payable rate rule is
the maximum rate (step 10) of the employee’s grade.

Highest Previous Rate. Provides that law enforcement officer special rates under section 403 of the Federal Employees
Pay Comparability Act of 1990 are to be used in determining an employee’s highest previous rate because these
rates are basic pay for all purposes. Also corrects reference to special rate authorities in 5 U.S.C. 5305 and in part
532.

Corrects reference to special rate authorities in 5 U.S.C. 5305 and in part 532.

Pay Adjustments. Modifies the simultaneous action rule to clarify the longstanding policy that general pay adjustments
must be processed before individual pay actions that take effect at the same time.

Corrects reference to special rate authority in 5 U.S.C. 5305.
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Proposed rule

Description of proposed change

§531.301

§531.304(b)

§531.407(d)

§531.602

§531.606(b)

§536.102

§536.203(b)
§536.205(a)(2) ...
§536.205(b)(4)

§550.101(a)(2)

§550.101(d)

§550.102
§550.103

§550.107
§550.111(g)

§550.112 (k)

§550.112(1)

Official Duty Station. Revises the definition of “official duty station” used in connection with law enforcement officer geo-
graphic adjustments, consistent with the proposed revision in §531.602.

SES Pay Elections. Clarifies that a career Senior Executive Service (SES) member also retains a law enforcement geo-
graphic adjustment when electing to retain SES basic pay during certain Presidential appointments, consistent with 5
U.S.C. 3392(c)(1) and §317.801.

Within-Grade Increases. Clarifies that the statutory authority to pay merit increases has been repealed. (The regulatory
reference to merit increases is maintained because a past merit increase is considered in making equivalent increase
determinations.)

Locality Pay. Revises the definition of “employee” to remove an obsolete reference to the separate pay authority for
employees under the former Stay-in-School Program. Also, revises the definition of “official duty station” so that an
employee’s duty station is considered unchanged for locality pay purposes when the duty station change is a “paper
move” connected to a mass transfer of jobs to another location to facilitate a reduction in force that results in the em-
ployee’s separation within 3 workdays after the transfer. Any severance pay or lump-sum payment for annual leave
owed to such an employee would be based on rates of pay applicable in the area to which assigned before the trans-
fer, thus avoiding either an unfair reduction in benefits or an unwarranted windfall.

SES Pay Elections. Clarifies that a career SES member also retains locality pay when electing to retain SES basic pay
during certain Presidential appointments, consistent with 5 U.S.C. 3392(c)(1) and §317.801.

Grade and Pay Retention. Amends the definition of “demotion at an employee’s request” to clarify that the term in-
cludes a voluntary demotion that is caused or influenced by a management action related to possible demotion for
personal cause. Also, corrects typographical error in definition of “rate of basic pay.”

Corrects a typographical error.

Corrects an erroneous reference.

Pay Retention. Adds a new rule to ensure that, upon change (with no break in service) to a position where a higher rate
schedule applies, a retained rate employee’s pay would be set no lower than the rate for step 10 on the newly appli-
cable schedule.

Premium Pay. Deletes an obsolete reference to the District of Columbia (DC) government. (DC government employees
were excluded from coverage under various title 5 provisions by DC Law 2-139, as amended by DC Law 3-109, as
authorized by the DC Self Government and Governmental Reorganization Act, Public Law 93-198, December 24,
1973))

Premium Pay. Revises an exclusion of certain Customs employees consistent with the Customs Officer Pay Reform Act
of 1993 (Public Law 103-66, August 10, 1993) and implementing regulations issued in 1994 by the Department of the
Treasury (58 FR 68520 and 19 CFR 24.16). The exclusion now applies only to “customs officers”"—i.e., customs in-
spectors and canine enforcement officers. Clarifies that the paragraph (d) exclusion also applies to any Sunday pay
under the listed authorities. Removes unnecessary references in paragraphs (d) (3) and (7).

Premium Pay. Deletes an obsolete reference to the DC government. (See above description for § 550.101(a)(2).)

Premium Pay.

Revises definition of “administrative workweek” to clarify that it may consist of any 7 consecutive 24-hour periods. (See
parallel change in §610.102.)

Revises the definition of “agency” to delete an obsolete reference to the DC government and to delete erroneous ref-
erence to a nonexistent paragraph.

Adds a new definition of “day” for purposes of overtime pay calculations, consistent with current policy.

Provides or corrects relevant legal references in the definition of “law enforcement officer.” Delegates to agency heads
the authority to determine that certain employees under retirement systems other than the Civil Service Retirement
System or the Federal Employees Retirement System are law enforcement officers for pay purposes, consistent with
the existing delegation of authority to determine retirement coverage.

Revises the definition of “premium pay” to clarify that it includes compensatory time off and that the dollar value of
earned compensatory time off is the overtime pay the employee would have received if the employee had been paid
overtime pay instead. This reflects the longstanding policy of the Comptroller General. (See 37 Comp. Gen. 362
(1957).) The same dollar value is used when accumulated and unused compensatory time off is paid off when an em-
ployee transfers, separates, or otherwise is entitled to cash payment for compensatory time off. The same dollar
value is also used to determine when an employee has reached the biweekly and annual limitations on premium pay
under 5 CFR 550.105 and 550.107.

Corrects language by changing “period” to “pay period.”

Overtime Pay. Adds a cross reference concerning the general prohibition on payment of overtime pay to an employee
engaged in training, as provided in §410.402.

Overtime Work: Standby Duty. Adds a paragraph to clarify that an employee is in a standby status with creditable hours
of work if, for work-related reasons, the employee (1) is restricted to an agency’s premises, or so close to it that the
employee’s time may not be used effectively for his or her own purposes or (2) is restricted to another location, may
not pursue non-work activities, and is required to remain in a state of readiness to perform work. This is consistent
with longstanding OPM policy, OPM'’s regulations on standby duty premium pay, and OPM's regulations on overtime
pay under the Fair Labor Standards Act of 1938, as amended (FLSA). (See §§8550.143(b) and 551.431(a).) (Note: An
employee who is compensated for standby duty by payment of standby duty premium pay may not also be com-
pensated by payment of overtime pay on an hour-for-hour basis for the same hours of work.)

Overtime Work: On-Call Status. Adds a new paragraph to clarify that time in an on-call status does not constitute hours
of work under title 5 overtime provisions. This is consistent with OPM'’s longstanding policy and parallels OPM’s regu-
lations on FLSA overtime pay. (See §551.431(b).) On-call status includes periods when an employee is required to
be reachable by telephone or electronic device and ready to report for duty upon request, but is free to pursue per-
sonal activities within a reasonable call-back radius. (Note: An agency may determine that certain hours during which
a criminal investigator is placed in a duty agent or on-call status may be credited as availability hours under
§550.182(c), subject to the policies and procedures established by the agency.)
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Proposed rule

Description of proposed change

§550.112(m)

§550.121(c)

§550.131(d)

§550.153(d)
§550.162(f)

§550.171(b)

§550.202

§550.205(b)
§550.311(b)
§550.312

§550.341
§550.342
§550.703

§550.703

Overtime Work: Meal and Sleep Time. Adds a new paragraph to clarify that bona fide meal periods and sleep time are
generally not hours of work under title 5 premium pay provisions, consistent with longstanding OPM policy. However,
consistent with 5 CFR 610.111(c), meal and sleep periods during regularly scheduled tours of duty for which an em-
ployee receives annual premium pay for regularly scheduled standby duty are included in hours of work. Also, this
new paragraph incorporates the “two-thirds rule” for FLSA-exempt employees, as established by Comptroller General
opinions, into OPM regulations for the first time. For employees who have substantial time in a standby status as part
of tours of duty of 24 hours or more, for which they do not receive annual premium pay for regularly scheduled stand-
by duty, the two-thirds rule permits agencies to exclude up to 8 hours for bona fide meal and sleep periods from
hours of work. (See similar rule in OPM'’s regulations on FLSA overtime pay in §551.432.)

Night Pay. Adds a cross reference concerning the general prohibition on payment of night pay to an employee engaged
in training, as provided in §410.402.

Holiday Premium Pay. Adds a cross reference concerning the general prohibition on payment of holiday premium pay to
an employee engaged in training, as provided in §410.402.

Corrects an erroneous reference.

Annual Premium Pay. Adds a paragraph that provides that an agency’s existing approval of annual premium pay for ad-
ministratively uncontrollable overtime (AUO) work or regularly scheduled standby duty may not be discontinued during
a period after a job-related injury while an employee is not working and is in receipt of benefits under the Federal Em-
ployees’ Compensation Act (FECA), 5 U.S.C. chapter 81, or in a paid leave status in lieu of receiving FECA benefits,
unless such premium pay is discontinued for all similar positions. This generally prevents the loss of AUO or standby
duty pay after a job-related injury. (Note: Section 550.162(e) provides for the continuation of AUO or standby duty pay
during paid leave generally, but only if the premium pay remains payable. Thus, various Comptroller General opinions
have provided that an agency may discontinue AUO pay for an employee on extended sick leave if there is no rea-
sonable expectation that the employee will return to duty. For example, see Comptroller General opinion B-152061,
May 4, 1982. The proposed paragraph would provide a limiting exception barring an agency from so discontinuing
AUO or standby duty pay in workers’ compensation cases.)

The proposed paragraph would also ensure that, if the employee is eligible for retirement, his or her high-3 average sal-
ary is not adversely affected. (In determining an employee’s high-3 average salary, the position’s established rate of
“basic pay”"—including AUO pay for law enforcement officers and standby duty pay—is used during periods of leave
without pay. Thus, even though AUO pay and standby pay are not actually payable during leave without pay, the es-
tablished AUO/standby duty rates may be used in calculating the high-3 average salary.)

Sunday Premium Pay. Adds a cross reference concerning the general prohibition on payment of Sunday premium pay
to an employee engaged in training, as provided in §410.402.

Advances in Pay. Revises the definition of “newly appointed” by replacing an obsolete reference to the former coopera-
tive work-study program with a reference to the Student Educational Employment Program and by making other
changes to improve the clarity of the definition.

Corrects a typographical error.

Corrects an erroneous reference.

Allotments. Clarifies that an employee’s written signature is not required to effect an allotment from pay. Automated
computer programs that allow employees to process allotments themselves using a personal identification code are
permitted. Also simplifies existing language on general limitations.

Allotments. Deletes redundant provisions that are more fully covered in OPM’s regulations for the Combined Federal
Campaign program in part 950. Provides appropriate cross reference.

Severance Pay: Definitions. Revises the definition of “commuting area,” which is used in determining whether an em-
ployee is involuntarily separated or has been given a reasonable offer. A proposed new work site is in the employee’s
commuting area if (1) the employee’s residence is in the standard commuting area surrounding that work site or (2)
the employee’s residence is outside the standard commuting area but within the employee’s established commuting
range based on his or her existing commuting trip so that the employee would not be compelled to move due to the
change to the new work site. The compelled-to-move criterion represents longstanding policy as reflected in Comp-
troller General opinions (e.g., see B-182300, January 16, 1975, and B—-210524, June 6, 1983) and in parallel deter-
minations made for purposes of establishing an employee’s entitlement to discontinued service retirement (e.g., see 5
U.S.C. 8336(d) and section 44A2.1-3 of the CSRS and FERS Handbook for Personnel and Payroll Offices).

Revises the definition of “employee” to make clear that this definition (tied to 5 U.S.C. 5595(a)(2)) is used only in estab-
lishing an individual's initial eligibility for severance pay upon separation. (Note: A broader definition of “employee”
(as defined in 5 U.S.C. 2105) is used in determining creditable service (8550.708).) Also clarifies the definition of the
term “individual employed” in 5 U.S.C. 5595(a)(2)(A).

Defines the term “employed by the Government of the United States” consistent with longstanding policy. The Govern-
ment of the United States encompasses all Federal entities employing civilian personnel, including the legislative
branch, the judicial branch, the Postal Service, etc. The term is not limited to employment as an “employee” as de-
fined in 5 U.S.C. 2105.

Severance Pay: Definitions. (continued) Revises the definition of “immediate annuity” to clarify current policy that, for
purposes of determining eligibility for severance pay, Social Security benefits have no effect, but an immediate annu-
ity from a non-Federal retirement system providing benefits for Federal civilian service is disqualifying. (See 54 Comp.
Gen. 905 (1975).) Also clarifies that voluntary postponement of annuity commencing dates under any retirement sys-
tem does not serve to exclude an otherwise covered annuity from being considered an immediate annuity. The key is
whether the employee is eligible for (“fulfilled the requirements for”) an immediate annuity.

Revises the definition of “involuntary separation” to make clear that there may be a personal element to defining an in-
dividual employee’s commuting area. As provided in the revised definition of the term “commuting area” (described
above), an employee’s residence may be outside the standard commuting area for the new work site, but the new
work site may still be within the employee’s commuting area.
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Proposed rule

Description of proposed change

§550.706

§550.707(b) ..vveonneenn.

§550.707(C) ...ovoonnenn.

§550.708(8) ...oveonereenn.

§550.708() ...veonneenn.

§550.709

§550.710

§550.711

§550.713

§550.803

Revises the definition of “nonqualifying appointment” to clarify that this term includes appointments that do not convey
coverage under the severance pay provision—e.g., an appointment at a Federal agency not included under the defini-
tion of “agency” in 5 U.S.C. 5595(a)(1). Thus, a time-limited appointment at a noncovered agency is a “nonqualifying
time-limited appointment” resulting in suspension of severance pay under 8550.710, regardless of the length of the
employee’s break in service. The definition is also revised to clarify that Veterans Readjustment Appointments (5 CFR
part 307) and Presidential Management Intern appointments (5 CFR part 362) are nonqualifying time-limited appoint-
ments.

Corrects an erroneous reference in the definition of “qualifying appointment” that inadvertently resulted from removal of
an obsolete paragraph as part of regulatory changes made in 1993 (58 FR 58257). Clarifies that a qualifying time-lim-
ited appointment must be for full-time employment (as required by 5 U.S.C. 5595(a)(2)(i})) and must be otherwise
qualifying. Also clarifies that a series of time-limited appointments at an agency following an initial qualifying time-lim-
ited appointment is treated as one qualifying time-limited appointment in applying the severance pay provisions, as
long as there is no break in service between the time-limited appointments.

Modifies the definition of “reasonable offer” so that an offered position would not be considered unreasonable simply
because the position carries greater tenure. (The current regulation requires that the offered position’s tenure be ex-
actly the same. The proposed change parallels the tenure rule in the definition of “reasonable offer” in §536.206(3)
for grade and pay.)

Severance Pay: Resignations. Clarifies what constitutes a specific or general written notice that allows a resignation to
be treated as an involuntary separation for severance pay purposes. The specific notice must state the effective date
of the involuntary separation. The general notice must state the latest date (not more than 1 year after the notice) by
which affected employees will be separated, based on current agency plans. In addition, the general notice must be
issued by an official with proper authority to issue such a notice and must state that a subsequent resignation will be
considered an involuntary separation for severance pay purposes. (A general notice has no standing under the reduc-
tion-in-force regulations in 5 CFR part 351, subpart H, and may not be used to effect an employee’s separation.) The
effect of canceling a notice—specific or general—is addressed separately in a new paragraph.

Severance Pay: Computation. Clarifies how to determine the weekly rate of basic pay used in computing the severance
pay fund for employees in positions with regularly varying work schedules or rates of basic pay. In these cases, to en-
sure equitable treatment, it is necessary to compute an appropriate weekly average for the last position held during
the 26 biweekly pay periods immediately preceding separation. The revised language also clarifies that the averaging
method applies to employees with pure part-time schedules and seasonal schedules.

Severance Pay: Fund. Adds a provision clarifying that the severance pay fund is capped so that there may not be more
than 52 weeks of severance pay over an individual’s lifetime, consistent with 5 U.S.C. 5595(c).

Severance Pay: Creditable Service. Clarifies that any service as an employee under 5 U.S.C. 2105 is creditable for pur-
poses of computing service used in the computation of the severance pay fund, excluding only time in nonpay status
(e.g., leave without pay) that is not creditable for leave or retirement purposes. This would codify current OPM policy.

Severance Pay: Creditability of DC Government Service. Adds a new paragraph to clarify that employment with the gov-
ernment of the District of Columbia (DC) is creditable service if the individual was first employed by the DC govern-
ment before October 1, 1987. (See former Federal Personnel Manual letter 630-32, September 7, 1989. Credit for
this DC government service was formerly provided via a linkage to the service credit rules for annual leave accrual
purposes. Under Public Law 99-335, June 6, 1986, only DC government employees first employed before October 1,
1987, are considered to be employees for purposes of administering the leave system, excluding teachers or librar-
ians of the DC public schools. See 5 U.S.C. 6301(2)(B) and (i).)

Severance Pay: Accrual and Payment. Clarifies that severance pay accrues on a day-to-day basis as a recipient re-
mains unemployed by the Federal Government. Thus, an individual’s first and/or last severance payment may be a
partial payment when the employee was not eligible for severance pay for the entire pay period. Also, clarifies when
an average rate of basic pay is used in determining the amount of the severance payment. Adds a reference to the
special payment provisions under 5 U.S.C. 5595(h) for certain individuals employed by the Department of Defense
(DOD) or Coast Guard nonappropriated fund instrumentalities. Adds reference to law providing that DOD employees
may be paid severance pay in one lump-sum payment. (See section 1035 of Public Law 104-106, February 10,
1996.)

Severance Pay: Suspension. Clarifies a provision dealing with suspension of severance pay during a honqualifying time-
limited appointment. (Under 5 U.S.C. 5595(d), employment by the government of the District of Columbia triggers dis-
continuation of severance pay. This provision was not affected by laws excluding DC government employees from en-
tittement to severance pay under 5 U.S.C. 5595, since those laws do not apply to the entittements of Federal employ-
ees based on Federal service.)

Severance Pay: Termination. Clarifies a provision dealing with termination of severance pay upon reemployment. Reem-
ployment by the Federal Government or DC government terminates severance pay in all instances unless severance
pay is suspended under § 550.710. (See note regarding DC government in description for §550.710.) With addition of
proposed §550.707(d), the reference to termination due to application of 1-year limit is unnecessary. The amount of
the severance pay fund reflects the 1-year (52-week) limitation.

Severance Pay: Recordkeeping. Deletes a nonessential recordkeeping requirement related to separated employees
hired within 90 days by contractors assuming a Federal function. The recordkeeping requirement was intended as a
temporary measure to allow evaluation of a regulatory change. (See 54 FR 23215, May 31, 1989.)

Back Pay: Definitions. Revises the definitions of “employee” and “pay, allowances, and differentials” to clarify that,
under the law, back pay refers to monetary benefits payable during periods of Federal employment, not to post-sepa-
ration benefits such as retirement benefits and severance payments. Also, clarifies that agency and employee con-
tributions to a retirement investment fund, such as the Thrift Savings Plan, are not covered by the back pay law and
regulations. (Note: Correction of agency errors affecting an employee’s Thrift Savings Plan account are subject to ap-
plicable law and regulations. See 5 U.S.C. 8432a and 5 CFR parts 1605 and 1606.)
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Proposed rule

Description of proposed change

§550.805(€) ...............

§550.805(h) ...............

§550.806(a) ...............

§550.806(h) ...............

Appendix A to subpart
H of part 550.

§550.902

§550.903(b) ....cveee.ne..

§550.905

§551.401 (f)—(g) and
§551.501(a).
§551.423(8) ...oocooovo..n.

§551.432

§551.501(a)(5)

§551.512(D) ...ovveeenee..

Back Pay: Deductions. Clarifies the rules for making offsets and deductions from gross back pay awards. Addresses the
withholding of normal pay deductions in a separate paragraph, specifying that such deductions are to be made in ac-
cordance with the regular order of precedence established by the agency, subject to applicable law and regulations.
(For example, mandatory retirement deductions should be made first, consistent with 5 U.S.C. 8334 (a)—(c) and 8422
(a)—(c).) Clarifies when health and life insurance premiums are to be deducted. Also, adds a paragraph to clarify that
agencies may make an administrative offset to recover a debt owed the Government.

Back Pay: Thrift Savings Plan. Provides cross reference to Federal Retirement Thrift Investment Board regulations on
correction of agency errors affecting an employee’s Thrift Savings Plan account.

Back Pay: Interest. Clarifies that interest accrual ends at the time selected by the agency not more than 30 days before
the date of the back pay payment, as provided by 5 U.S.C. 5596(b)(2)(B). Also clarifies that no interest will be pay-
able if an agency makes the back pay payment within 30 days after the erroneous denial, withdrawal, or reduction of
a payment and sets the interest accrual ending point to coincide with the interest accrual starting point. (This matter
was addressed in the Supplementary Information section accompanying the final regulations on back pay interest
issued on November 15, 1988. See 53 FR 45886.)

Back Pay: Interest. Removes paragraph (h), since the reference to the December 1987 effective date of the back pay
interest provision is no longer necessary.

Back Pay: Deductions. This new appendix includes information on how to compute certain common deductions in back
pay cases. It includes information on making Federal tax deductions, including new Internal Revenue Service (IRS)
guidance clarifying that agencies may adjust Federal tax withholdings to reflect the withholding of corresponding taxes
from erroneous payments made in the same calendar year. For additional information on Federal tax withholdings
and wage repayments, agencies should review Circular E, Employer's Tax Guide (Publication 15) or other appropriate
IRS publications, or contact IRS directly.

Hazard Pay Differential: Definition of “Employee.” Clarifies definition of term “employee,” consistent with 5 U.S.C.
5545(d).

Hazard Pay Differential: Requests. Clarifies that requests for new categories and rates for hazard pay differentials must
be submitted by the head of an agency (or authorized designee).

Hazard Pay Differential: Payment. Clarifies that the differential may not be paid for hours for which employees receive
annual premium pay for regularly scheduled standby duty, annual premium pay for administratively uncontrollable
overtime work, or law enforcement availability pay. This reflects requirements in law that provide that annual premium
pay and availability pay are paid instead of premium pay provided by other provisions of subchapter V of title 5,
United States Code. While each of the applicable provisions of law provide for exceptions (other types of premium
pay that may be paid for the same hours of work), in all three cases, hazard pay differential is not one of the excep-
tions. (See 5 U.S.C. 5545(c)(1), 5 U.S.C. 5545(c)(2), and 5 U.S.C. 5545a(c).)

FLSA Overtime: Hours of Work. Corrects regulatory references to reflect recent renumbering of sections in OPM's train-
ing regulations. (See interim training regulations published at 61 FR 21947, May 13, 1996.)

FLSA Overtime: Training Hours. Clarifies that training hours compensable under §410.402(b) are always hours of work
for purposes of determining an employee’s FLSA overtime pay entitlements, even if those training hours are related to
entry-level and similar types of training and do not involve the performance of productive work. For example, if an em-
ployee is required to participate in night training as part of a basic training course because the situations he or she
must learn to handle occur only at night, those night training hours would be compensable under §410.402(b)(2) and
would be hours of work under §551.423(a)(3). This result is consistent with 8§ 551.401(f) and (g). In addition, a cross
reference to §410.402(d) is added in §551.423(a)(2).

FLSA Overtime: Sleep Hours. Clarifies that a special rule on excludability of bona fide sleep time from hours of work ap-
plies to law enforcement and fire protection employees receiving annual premium pay under 5 U.S.C. 5545(c)(1) or
(2). (See similar language with respect to meal periods in 5 CFR 551.411(c).) Makes clear that the 8-hour limit on the
amount of sleep and meal time that can be excluded in any 24-hour period applies in all situations—regardless of the
length of the tour of duty or the applicability of the special rules for law enforcement and fire protection employees.
(This parallels the “two-thirds rule” that applies to exempt employees under title 5. See proposed rule in
§550.112(m)(3). Compare also to FLSA regulations in 29 CFR 553.222-223 and 785.19-23.) Also, revises regula-
tions to clearly provide that on-duty sleep hours during regularly scheduled tours that are compensated by standby
duty premium pay must be considered hours of work for FLSA purposes. (On-duty sleep hours may be excluded from
FLSA hours of work under certain conditions. However, such an exclusion is not appropriate for hours for which the
employee receives standby duty premium pay. Since standby duty premium pay is used in the FLSA overtime pay
computation, the corresponding hours associated with that premium pay must be fully reflected in the computation.)

FLSA Overtime: Law Enforcement Officers. Clarifies that OPM never intended to restrict the application of the special
overtime standards established under section 7(k) of the Fair Labor Standards Act of 1938 (FLSA), as amended, in
the case of Federal employees who are covered by the FLSA but not by the overtime pay provisions of title 5, United
States Code. This clarification is necessary because 5 CFR 551.501(a)(5) can be interpreted to authorize an increase
in overtime pay for employees of the United States Secret Service Uniformed Division and members of the United
States Park Police. These employees are not covered by the overtime pay provisions of title 5, United States Code,
but are covered by overtime pay provisions in title 4, United States Code, as well as by the overtime pay provisions of
the FLSA. OPM regulations authorized by section 4(f) of the FLSA and 5 U.S.C. 5542(c) are intended to permit one
computation of overtime pay instead of two (under title 5 and the FLSA) for employees who are covered by the over-
time pay provisions of title 5 and are not intended to result in any significant change in overtime pay entitlement.

FLSA Overtime: Straight Time Rate. Revises to state expressly that bonuses and awards (including gainsharing) are not
included in computing the FLSA straight time rate. This is consistent with the longstanding application of this regula-
tion and with similar Department of Labor regulations. (See 29 CFR 778.110.)
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Proposed rule

Description of proposed change

§551.512(d) ...ovvveeenee..

§551.541(b) ..ovoonn..n.
§575.102(a)(3)

§575.103

§575.202(a)(3)

§575.203

§575.205(b)(5)
§575.302(a)(3)

§575.307(8) ..oovvveeenne..

§591.201

§610.102

§610.111

§610.407

FLSA Overtime Pay: Nondiscretionary Awards. Amends OPM'’s regulations in part 551 on earning overtime pay under
the Fair Labor Standards Act (FLSA) to provide two new options for meeting the FLSA requirement to include non-
discretionary individual or group awards (e.g., gainsharing) in overtime pay computations. Currently, this requirement
is met using a “recomputation method'—i.e., a retroactive recomputation of the employee’s FLSA overtime pay in
past periods that involves retroactively allocating the bonus money and deriving a revised FLSA overtime pay entitle-
ment. Under the two new options—referred to as the “percentage awards method” and the “boosted hour method,”
FLSA overtime requirements may be met by following certain procedures in computing the amount of an employee’s
nondiscretionary award. These new methods are consistent with the Department of Labor's FLSA regulations and
policies.

Corrects an erroneous reference.

Recruitment Bonuses. Adds positions in the Federal Bureau of Investigation (FBI) and Drug Enforcement Administration
(DEA) Senior Executive Service to the list of positions for which agencies have delegated authority to approve recruit-
ment bonuses. Other SES positions are already covered. This corrects an inadvertent omission.

Recruitment Bonuses. Removes obsolete language referencing a minimum 12-month service agreement for recruitment
bonus recipients. Section 575.106 was previously revised to require only a 6-month minimum period. (See 60 FR
33326, June 28, 1995.) Also, provides a revised definition of “commuting area” by referring to the revised definition
used in §575.203.

Relocation Bonuses. Adds position in the FBI and DEA Senior Executive Service to the list of positions for which agen-
cies have delegated authority to approve relocation bonuses. Other SES positions are already covered. This corrects
an inadvertent omission.

Relocation Bonuses. Provides a revised definition of “commuting area”, consistent with the proposed definition in
§550.703. Also, provides a revised definition of “employee” to cover all individuals employed in the civil service (in-
cluding those in the legislative or judicial branches) who are relocated to a different commuting area upon appoint-
ment to a covered position. (The current regulation can be interpreted to limit coverage to individuals who, before re-
location, are in a position in an agency covered by the General Schedule system, which is more restrictive than the
law.)

Corrects a typographical error.

Retention Allowances. Adds positions in the FBI and DEA Senior Executive Service to the list of positions for which
agencies have delegated authority to approve retention allowances. Other SES positions are already covered. This
corrects an inadvertent omission.

Retention Allowances. Simplifies language of provision requiring reduction or termination of authorized retention allow-
ances to the extent necessary to prevent authorization of retention allowances that would cause estimated aggregate
compensation to exceed the rate for Executive Level I. Clarifies that reduction or termination of retention allowances
may be necessitated by an event other than an increase in a nondiscretionary payment—e.g., discovery of an error in
computing estimated aggregate compensation.

Official Duty Station. Revises the definition of “official duty station” used in connection with nonforeign area cost-of-liv-
ing allowances and post differentials, consistent with the proposed revision in §531.602. (Note: A definition of “official
duty station” was originally added to §591.201 in an interim rule on official duty station determinations published on
May 9, 1997 (62 FR 25423).)

Administrative Workweek. Clarifies that an administrative workweek established by an agency may consist of any 7 con-
secutive 24-hour periods. This recognizes that certain Federal employees (e.g., firefighters) work 24-hour shifts that
may not be aligned to the calendar day.

Workweeks. Clarifies that agency policies concerning the scheduling of work need not be established by promulgation
of a formal regulation published in the FEDERAL REGISTER. However, agency work scheduling policies must be estab-
lished in writing, such as in an agency policy manual or directive. In addition, all employees must be informed of
agency work scheduling policies and be permitted to review the written policy statements upon request.

Holiday Premium Pay. Adds a cross reference concerning the general prohibition on receiving holiday premium pay
while engaged in training, as provided in §410.402.

Regulatory Flexibility Act

| certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would apply only to
Federal agencies and employees.

List of Subjects

5 CFR Parts 530, 531, 536, 550, 551, 575,
591, and 610

Administrative practice and
procedure, Claims, Freedom of
information, Government employees,
Holidays, Law enforcement officers,
Reporting and Recordkeeping
requirements, Travel and transportation
expenses, Wages.

U.S. Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is proposing to
amend parts 530, 531, 536, 550, 551,
575, 591, and 610 of title 5 of the Code
of Federal Regulations as follows:

PART 530—PAY RATES AND
SYSTEMS (GENERAL)

1. The authority citation for part 530
continues to read as follows:

Authority: 5 U.S.C. 5305 and 5307; E.O.
12748, 56 FR 4521, 3 CFR, 1991 Comp., p.
316;

Subpart B also issued under secs. 302(c)
and 404(c) of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-509),
104 Stat. 1462 and 1466, respectively;

Subpart C also issued under sec. 4 of the
Performance Management and Recognition
System Termination Act of 1993 (Pub. L.
103-89), 107 Stat. 981.

Subpart B—Aggregate Limitation on
Pay

2.1n §530.202, the definition of
estimated aggregate compensation is
amended by removing the words “‘is
entitled” and adding in their place the
words “‘is or is expected to be entitled”,
and the definition of discretionary
payment is revised to read as follows:

§530.202 Definitions.
* * * * *

Discretionary payment means a
payment that an agency has discretion
to pay or not to pay to an employee,
including a retention allowance but



64886

Federal Register/Vol.

63, No. 226/ Tuesday, November 24,

1998 /Proposed Rules

excluding any other payment that is
preauthorized to be paid to an employee
at a regular fixed rate each pay period.

* * * * *

3. In §530.203, paragraph (c) is
amended by removing the word
“proved’” and adding in its place the
word “provided”, and a new paragraph
(f) is added at the end of the section to
read as follows:

§530.203 Administration of aggregate
limitation on pay.
* * * * *

(f) If an agency makes an incorrect
estimate of aggregate compensation at
an earlier date in the calendar year, the
sum of an employee’s remaining
payments of basic pay (which may not
be deferred) may exceed the difference
between the aggregate compensation the
employee has actually received to date
in that calendar year and the rate for
level | of the Executive Schedule. In this
case, the employee will become
indebted to the Federal Government for
any amount that is paid in excess of the
level | aggregate limitation. To the
extent that the erroneous excess is
attributable to amounts that should have
been deferred and would have been
payable at the beginning of the next
calendar year, the debt will be
extinguished on January 1 of the next
calendar year. As part of the correction
of the error, the amount of the erroneous
excess must be deemed to have been
paid on January 1 of the next calendar
year (when the debt was extinguished)
as if it were a deferred excess payment
as described in §530.204 and must be
considered part of the employee’s
aggregate compensation for the new
calendar year.

Subpart C—Special Salary Rate
Schedules for Recruitment and
Retention

4. In §530.303, paragraphs (d) and (i)
are revised to read as follows:

§530.303 Establishing and adjusting
special salary rate schedules.
* * * * *

(d) All requests to establish or adjust
special salary rate schedules must be
transmitted directly to OPM’s central
office by the agency’s headquarters.
Each request must include a
certification by the head of the agency
(or other official designated to act on
behalf of the head of the agency with
respect to the given schedule) that the
requested special salary rates are
considered necessary to ensure staffing
adequate to the accomplishment of the
agency’s mission.

* * * * *

(i) The determination regarding
whether an employee is covered by a
special salary rate schedule is based on
the employee’s position of record and
the official duty station for that position.
For purposes of this subpart, the
employee’s position of record and
corresponding official duty station are
the position and station documented on
the employee’s most recent notification
of personnel action, excluding a
notification associated with a new
assignment that is followed immediately
(i.e., within 3 workdays) by a reduction
in force resulting in the employee’s
separation before he or she is required
to report for duty at the new location.
For an employee who is authorized to
receive relocation allowances under 5
U.S.C. 5737 in connection with an
extended assignment, the position and
duty station associated with that
assignment are the employee’s position
of record and official duty station.

PART 531—PAY UNDER THE
GENERAL SCHEDULE

5. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103-89, 107 Stat. 981; and
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp.,
p. 316;

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), and 7701(b)(2);

Subpart C also issued under 5 U.S.C. 5304,
5305, and 5553; sections 302 and 404 of
FEPCA, Pub. L. 101-509, 104 Stat. 1462 and
1466; and section 3(7) of Pub. L. 102-378,
106 Stat. 1356;

Subpart D also issued under 5 U.S.C.
5335(g) and 7701(b)(2);

Subpart E also issued under 5 U.S.C. 5336;

Subpart F also issued under 5 U.S.C. 5304,
5305(g)(1), and 5553; and E.O. 12883, 58 FR
63281, 3 CFR, 1993 Comp., p. 682;

Subpart G also issued under 5 U.S.C. 5304,
5305, and 5553; section 302 of the Federal
Employees Pay Comparability Act of 1990
(FEPCA), Pub. L. 101-509, 104 Stat. 1462;
and E.O. 12786, 56 FR 67453, 3 CFR, 1991
Comp., p. 376.

Subpart B—Determining Rate of Basic
Pay

6. In §531.203, paragraph (d)(3) is
amended by removing 5303 and
adding in its place “5305” and
removing **8532.231” and adding in its
place “part 532’’; paragraph (c)(1)(ii) is
amended by adding a new sentence at
the end of the paragraph; the
introductory text of paragraph (d)(2)(vii)
is revised; and paragraph (f) is revised
to read as follows:

§531.203 General provisions.
* * * * *
c * X *

(ii) * * * If the employee’s highest
previous rate was greater than the
maximum rate for the grade in which
pay is being fixed, the maximum rate of
basic pay that may be paid to the
employee is the maximum rate for that
grade.

* * * * *
d * * *

(2) * * *

(vii) A special rate established under
5 U.S.C. 5305 and part 530 of this
chapter, part 532 of this chapter, or
other legal authority (other than section
403 of the Federal Employees
Comparability Act (FEPCA) (Pub. L.
101-509, 104 Stat. 1465), unless, in a
reassignment to another position in the
same agency—

* * * * *

(f) Simultaneous actions. (1) General
pay adjustments must be processed
before any individual pay action that
takes effect at the same time. General
pay adjustments include annual
adjustments under 5 U.S.C. 5303,
adjustments in locality rates of pay
under subpart F of this part,
adjustments in special law enforcement
adjusted rates of pay under subpart C of
this part, adjustments in special salary
rates under 5 U.S.C. 5305 or similar
provision of law (including section 403
of FEPCA), increases in retained rates
under part 536 of this chapter, and
increases in continued rates under
subparts C and G of this part.

(2) Pay adjustments (other than
general pay adjustments) that take effect
at the same time must be processed in
the order that gives the employee the
maximum benefit. When a position or
appointment change and entitlement to
a higher rate of pay occur at the same
time, the higher rate of pay is deemed
to be an employee’s existing rate of

basic pay.
* * * * *
§531.204 [Amended]

7. In §531.204, paragraph (a)(2) is
amended by removing ““5303” and
adding in its place **5305"".

Subpart C—Special Pay Adjustments
for Law Enforcement Officers

8. In §531.301, the definition of
official duty station is revised to read as
follows:

§531.301 Definitions.
* * * * *

Official duty station means the duty
station for an employee’s position of
record as indicated on his or her most
recent notification of personnel action,
excluding a new duty station for an
assignment that is followed immediately
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(i.e., within 3 workdays) by a reduction
in force resulting in the employee’s
separation before he or she is required
to report for duty at the new location.
For an employee who is authorized to
receive relocation allowances under 5
U.S.C. 5737 in connection with an
extended assignment, the temporary
duty station associated with that
assignment is the employee’s official
duty station.

* * * * *

9. In §531.304, paragraph (b)(4) is
amended by removing the word *‘and’’;
paragraph (b)(5) is amended by
removing the period at the end of the
paragraph and adding a semicolon and
the word “and” in its place; and a new
paragraph (b)(6) is added to read as
follows:

§531.304 Administration of special law
enforcement adjusted rates of pay.
* * * * *

(b) * K *

(6) Basic pay that a career appointee
in the Senior Executive Service elects to
continue while serving under certain
Presidential appointments, as provided
by 5 U.S.C. 3392(c)(1) and §317.801 of
this chapter.

* * * * *

Subpart D—Within-Grade Increases

10. In §531.407, paragraph (d) is
revised to read as follows:

§531.407 Equivalent increase
determinations.
* * * * *

(d) Merit increases. For the purpose of
applying section 5335 of title 5, United
States Code, and this subpart, all or a
portion of a merit increase, or a zero
merit increase, authorized under former
section 5404 of title 5, United States
Code (which was repealed as of
November 1, 1993, by Public Law 103—
89), is an equivalent increase.

Subpart F—Locality-Based
Comparability Payments

11. In 8531.602, paragraph (1) of the
definition of employee and the
definition of official duty station are
revised to read as follows:

§531.602 Definitions.

* * * * *

Employee means—

(1) An employee in a position to
which subchapter Il of chapter 53 of
title 5, United States Code, applies and
whose official duty station is located in
a locality pay area within the
continental United States, including a

GM employee (as defined in §531.202);
and
* * * * *

Official duty station means the duty
station for an employee’s position of
record as indicated on his or her most
recent notification of personnel action,
excluding a new duty station for an
assignment that is followed immediately
(i.e., within 3 workdays) by a reduction
in force resulting in the employee’s
separation before he or she is required
to report for duty at the new location.
For an employee who is authorized to
receive relocation allowances under 5
U.S.C. 5737 in connection with an
extended assignment, the temporary
duty station associated with that
assignment is the employee’s official
duty station.

* * * * *

12. In §531.606, paragraph (b)(4) is
amended by removing the word “‘and”’;
paragraph (b)(5) is amended by
removing the period at the end of the
paragraph and adding a semicolon and
the word “and” in its place; and a new
paragraph (b)(6) is added to read as
follows:

§531.606 Administration of locality rates
of pay.
* * * * *

(b) * X *

(6) Basic pay that a career appointee
in the Senior Executive Service elects to
continue while serving under certain
Presidential appointments, as provided
by 5 U.S.C. 3392(c)(1) and §317.801 of
this chapter.

* * * * *

PART 536—GRADE AND PAY
RETENTION

13. The authority citation for part 536
continues to read as follows:

Authority: 5 U.S.C. 5361-5366; sec. 7202(f)
of the Omnibus Budget Reconciliation Act of
1990 (Pub. L. 101-508), 104 Stat. 1338-336;
sec. 4 of the Performance Management and
Recognition System Termination Act of 1993
(Pub. L. 103-89), 107 Stat. 981; §536.307 also
issued under 5 U.S.C. 552, Freedom of
Information Act, Pub. L. 92-502.

Subpart A—Definitions; Coverage and
Applicability

14. In 8536.102, the definition of rate
of basic pay is amended by removing
the words “‘or any kind” and adding in
their place the words *‘of any kind”’, and
the definition of demotion at an
employee’s request is revised to read as
follows:

8536.102 Definitions.
* * * * *

Demotion at an employee’s request
means a reduction in grade that is

initiated by the employee for his or her
benefit, convenience, or personal
advantage. A demotion that is caused or
influenced by a management action is
not considered to be at an employee’s
request, except that a voluntary
demotion in response to a management
action related to personal cause is
considered to be at the employee’s
request.

* * * * *

Subpart B—Determination of Retained
Grade and Rate of Basic Pay; Loss of,
or Termination of Eligibility

§536.203 [Amended]

15. In §536.203, paragraph (b) is
amended by removing the misspelled
word “immediatley’” and adding in its
place “immediately”.

16. In §536.205, paragraph (a)(2) is
amended by removing the reference to
*531.204(d)(4)” and adding in its place
*531.204(e)(4)”’, and a new paragraph
(b)(4) is added to read as follows:

§536.205 Determination of rate of basic
pay.
* * * * *

(b) * Kx x

(4) If an employee moves to another
position at the same grade while
entitled to pay retention, the employee’s
rate of basic pay after movement may
not be less than the maximum rate of
basic pay for the newly applicable rate
range.
* * * * *

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart A—Premium Pay

17. The authority citation for subpart
A of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5304 note, 5305 note,
5541(2)(iv), 5548 and 6101(c); E.O. 12748, 3
CFR, 1991 Comp., p. 316.

18. In §550.101, paragraph (a)(2) is
revised; the introductory text of
paragraph (d) is amended by adding
“Sunday,” after ““night,”’; paragraphs
(d)(3) and (d)(7) are removed;
paragraphs (d)(4) through (d)(6) are
redesignated as (d)(3) through (d)(5);
paragraphs (d)(8) and (d)(9) are
redesignated as (d)(6) and (d)(7); and
paragraph (d)(1) is revised to read as
follows:

§550.101 Coverage and exemptions.

(a) * * *

(2) The sections in this subpart
incorporating special provisions for
certain types of work (§§550.141
through 550.164, inclusive) apply also
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to each employee of the judicial branch
or the legislative branch who is subject
to subchapter V of chapter 55 of title 5,
United States Code.

* * * * *

(d) * * *x

(1) February 13, 1911, as amended (36
Stat. 899, as amended; 19 U.S.C. 261,
267), involving customs inspectors and

canine enforcement officers;
* * * * *

19. Section 550.102 is revised to read
as follows:

§550.102 Entitlement.

A department (and for the purpose of
8§ 550.141 through 550.164, inclusive, a
legislative or judicial branch agency)
must determine an employee’s
entitlement to premium pay consistent
with subchapter V of chapter 55 of title
5, United States Code.

20. In §550.103, the definition of day
is added in alphabetical order, and the
definitions of administrative workweek,
agency, law enforcement officer, and
premium pay are revised to read as
follows:

§550.103 Definitions.

* * * * *

Administrative workweek means any
period of 7 consecutive 24-hour periods
designated in advance by the head of
the agency under section 6101 of title 5,
United States Code.

Agency means—

(1) A department as defined in this
section; and

(2) A legislative or judicial branch
agency which has positions that are
subject to subchapter V of chapter 55 of
title 5, United States Code.

* * * * *

Day (for overtime pay purposes)
means any 24-hour period designated by
an agency within the administrative
workweek applicable to the employee.
A day need not correspond to the 24-
hour period of a calendar day. If the
agency has not designated another
period of time, a day is a calendar day.

* * * * *

Law enforcement officer means an
employee who—

(1) Is a law enforcement officer within
the meaning of 5 U.S.C. 8331(20) (as
further defined in 8§ 831.902 of this
chapter) or 5 U.S.C. 8401(17) (as further
defined in §842.802 of this chapter), as
applicable;

(2) In the case of an employee who
holds a secondary position, as defined
in §831.902 of this chapter, and is
subject to the Civil Service Retirement
System, but who does not qualify to be
considered a law enforcement officer
within the meaning of 5 U.S.C.

8331(20), would so qualify if such
employee had transferred directly to
such position after serving as a law
enforcement officer within the meaning
of such section;

(3) In the case of an employee who
holds a secondary position, as defined
in §842.802 of this chapter, and is
subject to the Federal Employees
Retirement System, but who does not
qualify to be considered a law
enforcement officer within the meaning
of 5 U.S.C. 8401(17), would so qualify
if such employee had transferred
directly to such position after
performing duties described in 5 U.S.C.
8401(17)(A) and (B) for at least 3 years;
and

(4) In the case of an employee who is
not subject to either the Civil Service
Retirement System or the Federal
Employees Retirement System—

(i) Holds a position that the agency
head (as defined in §8831.902 and
842.802 of this chapter) determines
would satisfy paragraph (1), (2), or (3) of
this definition if the employee were
subject to the Civil Service Retirement
System or the Federal Employees
Retirement System (subject to OPM
oversight as described in §§831.911 and
842.808 of this chapter); or

(ii) Is a special agent in the
Diplomatic Security Service.

* * * * *

Premium pay means additional pay
authorized by subchapter V of chapter
55 of title 5, United States Code, and
this subpart for overtime, night, Sunday,
or holiday work; for compensatory time
off; or for standby duty, administratively
uncontrollable overtime work, or
availability duty. The dollar value of
compensatory time off is the amount of
overtime pay the employee otherwise
would have received for the hours
during which compensatory time off

was earned.
* * * * *

§550.107 [Amended]

21. In 8550.107, the introductory text
is amended by removing “‘any period”
and adding in its place “any pay
period”.

22.In 8550.111, a new paragraph (g)
is added to read as follows:

§550.111 Authorization of overtime pay.
* * * * *

(9) An employee is not entitled to
overtime pay under this subpart for time
spent in training, except as provided in
§410.402 of this chapter.

23. In §550.112, paragraphs (k), (1),
and (m) are added to read as follows:

§550.112 Computation of overtime work.
* * * * *

(k) Standby duty. An employee is on
duty, and time spent on standby duty is
hours of work if—

(1) For work-related reasons, the
employee is restricted to an agency’s
premises, or so close thereto that the
employee cannot use the time
effectively for his or her own purposes;
or

(2) For work-related reasons, the
employee, although not restricted to the
agency’s premises, is restricted to his or
her living quarters or designated post of
duty, has his or her activities
substantially limited, and is required to
remain in a state of readiness to perform
work.

(I) On-call status. An employee is off
duty, and time spent in an on-call status
is not hours of work if—

(1) The employee is allowed to leave
a telephone number or carry an
electronic device for the purpose of
being contacted, even though the
employee is required to remain within
a reasonable call-back status; or

(2) The employee is allowed to make
arrangements for another person to
perform any work that may arise during
the on-call period.

(m) Sleep and meal time. (1) Bona
fide sleep and meal periods may not be
considered hours of work, except as
provided by paragraphs (m)(2) and
(m)(3) of this section. If a sleep or meal
period is interrupted by a call to duty,
the time spent on duty is hours of work.

(2) Sleep and meal periods during
regularly scheduled tours of duty are
hours of work for employees who
receive annual premium pay for
regularly scheduled standby duty under
5 U.S.C. 5545(c)(1).

(3) When employees have tours of
duty of 24 hours or more during which
they must remain within the confines of
their duty station in a standby status,
and for which they do not receive
annual premium pay for regularly
scheduled standby duty under 5 U.S.C.
5545(c)(1), the amount of bona fide
sleep and meal time excluded from
hours of work may not exceed 8 hours
in any 24-hour period. No sleep time
may be excluded unless the employee
had the opportunity to have an
uninterrupted period of at least 5 hours
of sleep during the applicable sleep
period. For tours of duty of less than 24
hours, agencies may not exclude on-
duty sleep periods from hours of work,
but must exclude bona fide meal
periods during which the employee is
completely relieved from duty.

24. In §550.121, a new paragraph (c)
is added to read as follows:
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§550.121 Authorization of night pay
differential.
* * * * *

(c) An employee is not entitled to
night pay differential while engaged in
training, except as provided in §410.402
of this chapter.

25. In §550.131, a new paragraph (d)
is added to read as follows:

§550.131 Authorization of pay for holiday
work.
* * * * *

(d) An employee is not entitled to
holiday premium pay while engaged in
training, except as provided in §410.402
of this chapter.

§550.153 [Amended]

26. In §550.153, paragraph (d)(1) is
amended by removing ““§ 550.112(f)”
and adding in its place “§550.112(h)’.

27.In §550.162, a new paragraph (f)
is added to read as follows:

§550.162 Payment provisions.

* * * * *

(f) Unless an agency discontinues
authorization of premium pay under
§550.141 or §550.151 for all similar
positions, it may not discontinue
authorization of such premium pay for
an individual employee’s position—

(1) During a period of paid leave
elected by the employee and approved
by the agency in lieu of benefits under
the Federal Employees’ Compensation
Act, as amended (5 U.S.C. 8101 et seq.),
following a job-related injury;

(2) During a period of continuation of
pay under the Federal Employees’
Compensation Act, as amended (5
U.S.C. 8101 et seq.);

(3) During a period of leave without
pay, if the employee is in receipt of
benefits under the Federal Employees’
Compensation Act, as amended (5
U.S.C. 8101 et seq.).

28. In §550.171, the current
paragraph is designated as paragraph
(a), and a new paragraph (b) is added to
read as follows:

§550.171 Authorization of pay for Sunday
work.
* * * * *

(b) An employee is not entitled to
Sunday premium pay while engaged in
training, except as provided in §410.402
of this chapter.

Subpart B—Advances in Pay

29. The authority citation for subpart
B of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5524a, 5545a(h)(2)(B);
sections 302 and 404 of the Federal
Employees Pay Comparability Act of 1990
(Public Law 101-509), 104 Stat. 1462 and

1466, respectively; E.O. 12748, 3 CFR, 1992
Comp., p. 316.

30. In §550.202, paragraph (c) of the
definition of newly appointed is revised
to read as follows:

§550.202 Definitions.

* * * * *

Newly appointed * * *

(c) A permanent appointment in the
competitive service following
termination of employment under the
Student Educational Employment
Program (as described in §213.3202 of
this chapter), provided such employee—

(1) Was separated from the service, in
a nonpay status, or a combination of
both during the entire 90-day period
immediately before the permanent
appointment; and

(2) Has fully repaid any former
advance in pay under § 550.205.

* * * * *

§550.205 [Amended]

31. In §550.205, paragraph (b) is
amended by removing the word
“recover” and adding in its place the
word ‘“‘recovery’.

Subpart C—Allotments and
Assignments From Federal Employees

32. The authority citation for subpart
C of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5527, E.O. 10982, 3
CFR 1959-1963 Comp., p. 502.

§550.311 [Amended]

33. In §550.311, paragraph (b) is
amended by removing “‘paragraph (b)”
and adding in its place “‘paragraph (a)”.

34. In §550.312, paragraphs (a), (c),
(d), and (e) are revised to read as
follows:

§550.312 General limitations.

(a) The allotter must specifically
designate the allottee and the amount of
the allotment.

* * * * *

(c) The allotter must personally
authorize a change or cancellation of an
allotment.

(d) The agency has no liability in
connection with any authorized
allotment disbursed by the agency in
accordance with the allotter’s request.

(e) Any disputes regarding any
authorized allotment are a matter
between the allotter and the allottee.

35. Section 550.341 is revised to read
as follows:

§550.341 Scope.

An agency must permit an employee
to make an allotment for charitable
contributions to a Combined Federal

Campaign in accordance with §950.901
of this chapter.

§550.342 [Amended]
36. Section 550.342 is removed.

Subpart G—Severance Pay

37. The authority citation for subpart
G of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5595; E.O. 11257, 3
CFR, 1964-1965 Comp., p. 357.

38. In §550.703, the definitions of
commuting area and employee are
revised; a new definition of employed
by the Government of the United States
is added in alphabetical order; the
definition of involuntary separation is
amended by removing the words “the
commuting area’” in both places and
adding in each place the words **his or
her commuting area’’; the definition of
immediate annuity is revised; the
definition of nonqualifying appointment
is revised; paragraph (g) of the
definition of qualifying appointment is
revised; and paragraph (c)(3) of the
definition of reasonable offer is revised
to read as follows:

§550.703 Definitions.

* * * * *

Commuting area means the
geographic area surrounding a work site
that encompasses the localities where
people live and reasonably can be
expected to travel back and forth daily
to work, as established by the
employing agency. In the case of an
employee whose place of residence is
outside the standard commuting area for
a proposed new work site, the
employee’s commuting area is deemed
to include the expanded area
surrounding the employee’s place of
residence and including all destinations
that can be reached via a commuting
trip that is not significantly more
burdensome than the current
commuting trip. For this purpose, a
commuting trip to a new work site is
considered significantly more
burdensome if it would compel the
employee to change his or her place of
residence in order to continue
employment, taking into account
commuting time and distance,
availability of public transportation,
cost, and any other relevant factors.

Employee (for purposes of
establishing initial entitlement to
severance pay upon separation) means
an employee as defined in 5 U.S.C.
5595(a)(2), excluding an individual
employed by the government of the
District of Columbia. (Note: The term
“individual employed” in 5 U.S.C.
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5595(a)(2)(A) refers to an “‘employee’” as
defined in 5 U.S.C. 2105.)

Employed by the Government of the
United States refers to employment by
any part of the Government of the
United States, including the United
States Postal Service and similar
independent entities, but excluding
enlistment or activation in the armed
forces (as defined in 5 U.S.C. 2101).

Immediate annuity means—

(a) A recurring benefit payable under
a retirement system applicable to
Federal civilian employees or members
of the uniformed services that the
individual is eligible to receive
(disregarding any offset described in
§550.704(b)(5)) at the time of the
involuntary separation from civilian
service or that begins to accrue within
1 month after such separation,
excluding any Social Security
retirement benefit; or
* * * * *

(b) A benefit that meets the conditions
in paragraph (a) of this definition,
except that the benefit begins to accrue
more than 1 month after separation
solely because the employee elected a
later commencing date (such as allowed
under §842.204 of this chapter).

Nonqualifying appointment means an
appointment that does not convey
eligibility for severance pay under this
subpart, including—

(a) An appointment at a noncovered
agency;

(b) An appointment in which the
employee has an intermittent work
schedule;

(c) A Presidential appointment;

(d) An emergency appointment;

(e) An excepted appointment under
Schedule C; a noncareer appointment in
the Senior Executive Service, as defined
in 5 U.S.C. 3132(a); or an equivalent
appointment made for similar purposes;
and

(f) A time-limited appointment
(except for a time-limited appointment
that is qualifying because it is made
effective within 3 calendar days after
separation from a qualifying
appointment), including—

(1) A term appointment;

(2) A temporary appointment pending
establishment of a register (TAPER);

(3) An overseas limited appointment
with a time limitation;

(4) A limited term or limited
emergency appointment in the Senior
Executive Service, as defined in 5 U.S.C.
3132(a), or an equivalent appointment
made for similar purposes;

(5) A limited executive assignment
under part 305 of this chapter or an
equivalent appointment made for
similar purposes;

(6) A Veterans Readjustment
Appointment under part 307 of this
chapter; and

(7) A Presidential Management Intern
appointment under part 362 of this
chapter.

Qualifying appointment * * *

(9) A time-limited appointment
(including a series of time-limited
appointments by the same agency
without any intervening break in
service) for full-time employment that
takes effect within 3 calendar days after
the end of one of the qualifying
appointments listed in paragraphs (a)
through (f) of this definition, provided
the time-limited appointment is not
nonqualifying on grounds other than the
time-limited nature of the appointment.

* * * * *

Reasonable offer means * * *

C***

(3) Of equal or greater tenure and with
the same work schedule (part-time or
full-time); and
* * * * *

39. In section 550.706, paragraph (a)
is revised and paragraph (c) is added to
read as follows:

§550.706 Criteria for meeting the
requirement for involuntary separation.

(a) Employees who resign because
they expect to be involuntarily
separated are considered to have been
involuntarily separated if they resign
after receiving—

(1) Specific written notice that they
will be involuntarily separated by a
particular action effective on a
particular date; or

(2) A general written notice of
reduction in force or transfer of
functions which—

(i) Is issued by a properly authorized
agency official;

(if) Announces that the agency has
decided to abolish, or transfer to another
commuting area, all positions in the
competitive area (as defined in
§351.402 of this chapter) by a particular
date (no more than 1 year after the date
of the notice); and

(iii) States that, for all employees in
that competitive area, a resignation
following receipt of the notice
constitutes an involuntary separation for
severance pay purposes.

* * * * *

(c) A resignation is not considered an
involuntary separation if the specific or
general written notice is canceled before
the separation (based on that
resignation) takes effect.

40. In §550.707, the section heading
is revised; paragraph (b) is revised; and
a new paragraph (d) is added to read as
follows:

§550.707 Computation of severance pay
fund.
* * * * *

(b) Basic severance pay allowance for
employees with variable work schedules

or rates of basic pay. In the following
circumstances, the weekly rate of basic
pay used in computing the basic
severance pay allowance is determined
based on the weekly average for the last
position held by the employee during
the 26 biweekly pay periods
immediately preceding separation, as
follows:

(1) For positions in which the number
of hours in the employee’s basic work
schedule (excluding overtime hours)
varies during the year due to part-time
work requirements, compute the weekly
average of those hours and multiply that
average by the hourly rate of basic pay
in effect at separation.

(2) For positions in which the rate of
annual premium pay for standby duty
regularly varies throughout the year,
compute the average standby duty
premium pay percentage and multiply
that percentage by the weekly rate of
basic pay (as defined in §550.103) in
effect at separation.

(3) For prevailing rate schedule
positions in which the amount of night
shift differential pay under 5 U.S.C.
5343(f) varies from week to week under
a regularly recurring cycle of work
schedules, determine for each week in
the averaging period the value of night
shift differential pay expressed as a
percentage of each week’s scheduled
rate of pay (as defined in §532.401 of
this chapter), compute the weekly
average percentage, and multiply that
percentage by the weekly scheduled rate
of pay in effect at separation.

4) For positions with seasonal work
requirements, compute the weekly
average of hours in a pay status
(excluding overtime hours) and
multiply that average by the hourly rate
of basic pay in effect at separation.

* * * * *

(d) Lifetime limitation. The severance
pay fund is limited to that amount
which would provide 52 weeks of
severance pay (taking into account
weeks of severance pay previously
received, as provided in §550.712).

41. In §550.708, paragraph (a) is
revised; paragraph (c) is amended by
removing the word “‘and’ at the end of
the paragraph; paragraph (d) is amended
by removing the period at the end of the
paragraph and adding a semicolon and
the word “and” in its place; and a new
paragraph (e) is added to read as
follows:

§550.708 Creditable service.
* * * * *

(a) Civilian service as an employee (as
defined in 5 U.S.C. 2105), excluding
time during a period of nonpay status
that is not creditable for annual leave
accrual purposes under 5 U.S.C.
6303(a);

*

* * * *
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(e) Service performed with the
government of the District of Columbia
by an individual first employed by that
government before October 1, 1987,
excluding service as a teacher or
librarian of the public schools of the
District of Columbia.

* * * * *

42. Section 550.709 is revised to read

as follows:

§550.709 Accrual and payment of
severance pay.

(a) Severance pay accrues on a day-to-
day basis following the recipient’s
separation from Federal employment. If
severance pay begins in the middle of a
pay period, 1 day of severance pay
accrues for each workday or applicable
holiday left in the pay period at the
same rate at which basic pay would
have accrued if the recipient were still
employed. Thereafter, accrual is based
on days from Monday through Friday,
with each day worth one-fifth of 1
week’s severance pay. Accrual ceases
when the severance pay entitlement is
suspended or terminated, as provided in
88550.711 and 550.712. If severance
pay is suspended during a
nonqualifying time-limited appointment
as provided in §550.711, accrual will
resume following separation from that
appointment.

(b) Severance payments must be made
at the same pay period intervals that
salary payments would be made if the
recipient were still employed. The
amount of the severance payment is
computed using the recipient’s rate of
basic pay in effect immediately before
separation, with credit for each day of
severance pay accrual during the pay
period corresponding to the payment
date. A severance payment is subject to
appropriate deductions for income and
Social Security taxes.

(c) When an individual receives
severance pay as the result of separation
from a qualifying time-limited
appointment, the severance payment is
based on the rate of basic pay received
at the time of separation from the
qualifying time-limited appointment.

(d) When an individual is in a nonpay
status immediately before separation,
the amount of the severance payment is
determined using the basic pay that he
or she would have received if he or she
had been in a pay status at the time of
separation.

(e) When an individual’s severance
pay fund is computed under
§550.707(b) using an average rate of
basic pay, that average rate is used to
determine the amount of the severance
payment. Exception: In the case of a
seasonal employee, the agency may
choose instead to use the employee’s

rate of basic pay at separation (as
computed based on the employee’s
work schedule during the established
seasonal work period) and then
authorize severance payments only
during that seasonal work period.

(f) In the case of individuals who
become employed by a nonappropriated
fund instrumentality of the Department
of Defense or the Coast Guard under the
conditions described in 5 U.S.C.
5595(h)(4), payment of severance pay
may be suspended consistent with the
rules in 5 U.S.C. 5595(h) and any
supplemental regulations issued by the
Department of Defense.

(9) Notwithstanding paragraph (b) of
this section, the Department of Defense
may, upon application by an eligible
separated employee, pay the total
amount of severance pay in one lump
sum, subject to section 1035 of Public
Law 104-106 and any other
requirements established by the
Department of Defense. This authority
applies to severance payments based on
separations taking effect on or after
February 10, 1996, and before October 1,
1999.

43. Section 550.710 is revised to read
as follows:

§550.710 Suspension of severance pay.

When an individual entitled to
severance pay is employed by the
Government of the United States or the
government of the District of Columbia
under a nonqualifying time-limited
appointment, severance pay must be
suspended during the life of the
appointment. Severance pay resumes,
without any recomputation, when the
employee separates from the
nonqualifying time-limited
appointment.

44. Section 550.711 is revised to read
as follows:

§550.711 Termination of severance pay
entitlement.

Entitlement to severance pay ends
when—

(a) The individual entitled to
severance pay is employed by the
Government of the United States or the
government of the District of Columbia,
unless employed under a nonqualifying
time-limited appointment as described
in 8550.710; or

(b) The severance pay fund is
exhausted.

§550.713 [Amended]

45. Section 550.713 is amended by
removing the second sentence.

Subpart H—Back Pay

46. The authority citation for subpart
H of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5596(c); Pub. L. 100—
202, 101 Stat. 1329.

47. In §550.803, the definitions of
employee and pay, allowances, and
differentials are revised to read as
follows:

§550.803 Definitions.

* * * * *

Employee means an employee of an
agency. When the term employee is
used to describe an individual who is
making a back pay claim, it also may
mean a former employee.

* * * * *

Pay, allowances, and differentials
means pay, leave, and other monetary
employment benefits to which an
employee is entitled by statute or
regulation and which are payable by the
employing agency to an employee
during periods of Federal employment.
Agency and employee contributions to a
retirement investment fund, such as the
Thrift Savings Plan, are not covered.
Monetary benefits payable to separated
or retired employees based upon a
separation from service, such as
retirement benefits, severance
payments, and lump-sum payments for

annual leave, are not covered.
* * * * *

48. In §550.805, paragraph (e) is
revised and a new paragraph (h) is
added to read as follows:

§550.805 Back pay computations.

* * * * *

(e) In computing the net amount of
back pay payable under section 5596 of
title 5, United States Code, and this
subpart, an agency must make the
following offsets and deductions (in the
order shown) from the gross back pay
award:

(1) Any outside earnings (gross
earnings less any associated business
losses and ordinary and necessary
business expenses) received by an
employee for other employment
(including a business enterprise)
undertaken to replace the employment
from which the employee was separated
by the unjustified or unwarranted
personnel action during the interim
period covered by the corrective action.
Do not count earnings from additional
or “moonlight” employment the
employee may have engaged in both
while Federally employed and
erroneously separated.

(2) Any erroneous payments received
from the Government as a result of the
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unjustified or unwarranted personnel
action, which, in the case of erroneous
payments received from a Federal
employee retirement system, must be
returned to the appropriate system.
Such payments must be recovered from
the back pay award in the following
order:

(i) Retirement annuity payments (i.e.,
gross annuity less deductions for life
insurance and health benefits
premiums, if those premiums can be
recovered by the affected retirement
system from the insurance carrier);

(ii) Refunds of retirement
contributions (i.e., gross refund before
any deductions);

(iii) Severance pay (i.e., gross
payments before any deductions); and

(iv) Lump-sum payment for annual
leave (i.e., gross payment before any
deductions).

(3) Authorized deductions of the type
that would have been made from the
employee’s pay (if paid when properly
due) in accordance with the normal
order of precedence for deductions from
pay established by the agency, subject to
any applicable law and regulation,
including, but not limited to, the
following types of deductions, as
applicable:

(i) Mandatory employee retirement
contributions toward a defined benefit
plan, such as the Civil Service
Retirement System or the defined
benefit component of the Federal
Employees Retirement System;

(ii) Social Security taxes and
Medicare taxes;

(iii) Health benefits premiums, if
coverage continued during a period of
erroneous retirement (with paid
premiums recoverable by the retirement
system) or is retroactively reinstated at
the employee’s election under 5 U.S.C.
8908(a);

(iv) Life insurance premiums if—

(A) Coverage continued during a
period of erroneous retirement;

(B) Coverage was stopped during an
erroneous suspension or separation and
the employee suffered death or
accidental dismemberment during that
period (consistent with 5 U.S.C.
8706(d)); or

(C) Additional premiums are owed
due to a retroactive increase in basic
pay; and

(v) Federal income tax withholdings.
(Note to paragraph (e)(3): See appendix A to
this subpart for additional information on
computing certain deductions.)

(4) Administrative offsets under 31
U.S.C. 3716 to recover any other
outstanding debt(s) owed to the Federal
Government by the employee, as
appropriate.

* * * * *

(h) Agencies must correct errors that
affect an employee’s Thrift Savings Plan
account consistent with regulations
prescribed by the Federal Retirement
Thrift Investment Board. (See parts 1605
and 1606 of this title.)

49. In §550.806, paragraph (h) is
removed, and paragraph (a) is amended
by redesignating paragraph (a) as
paragraph (a)(1) and adding a new
paragraph (a)(2) to read as follows:

§550.806 Interest computations.

(a) * * *

(2) Interest accrual ends at a time
selected by the agency that is no more
than 30 days before the date of the back
pay interest payment. No interest is
payable if a complete back pay payment
is made within 30 days after any
erroneous withdrawal, reduction, or
denial of a payment, and the interest
accrual ending date is set to coincide
with the interest accrual starting date.

* * * * *

50. A new appendix A is added to
subpart H of part 550 to read as follows:

Appendix A to Subpart H of Part 550—
Information on Computing Certain Common
Deductions From Back Pay Awards

To determine the net back payment owed
an employee, an agency must make certain
required deductions. (See §550.805(¢)(3).) To
compute these deductions, an agency must
determine the appropriate base or follow
other rules. Some deductions, such as tax
deductions, are not subject to OPM
regulation. To assist agencies, this appendix
summarizes the rules for certain common
deductions. For further information on
Federal tax deductions from back pay
awards, please contact the Internal Revenue
Service directly or review relevant IRS
publications.

Type of deduction

How to compute the deduction

Mandatory employee retirement

contributions.

Compute the deduction based on the basic pay portion of gross back pay before adding interest or apply-
ing any offset or deduction.

Life insurance premiums

Social Security (OASDI) and Medi-
care taxes.

Federal income tax withholdings ....

Compute the deduction based on the basic pay portion of gross back pay before adding interest or apply-
ing any offset or deduction.

Compute the deduction based on adjusted gross back pay (gross back pay less the offset for outside
earnings under §550.805(e)(1), but before adding interest). The deduction may be reduced dollar-for-
dollar by the amount of any Social Security or Medicare taxes that were withheld from erroneous pay-
ments made in the same calendar year as the back pay award, but only if—

(1) those erroneous payments were actually recovered by the Government by offsetting the back pay
award as provided in §550.805(e)(2); and

(2) those withheld taxes have not already been repaid to the employee.

Note: Social Security taxes are subject to the applicable Social Security tax wage base limit. In addition,
see IRS guidance regarding possible correction and refunding of Social Security and Medicare taxes
withheld from erroneous payments in a prior calendar year.

Compute the deduction based on adjusted gross back pay (gross back pay less the offset for outside
earnings under §550.805(e)(1), but before adding interest) less any part of back pay not subject to in-
come tax deductions, such as employee contributions to the Thrift Savings Plan and nonforeign area
cost-of-living allowances. The deduction may be reduced dollar-for-dollar by the amount of any Federal
income taxes withheld from erroneous payments made in the same calendar year as the back pay
award, but only if—

(1) those erroneous payments were actually recovered by the Government by offsetting the back pay
award as provided in §550.805(e)(2); and

(2) those withheld taxes have not already been repaid to the employee.

Note: Additional Federal income tax withholdings from the interest portion of the back pay award may be
required by the Internal Revenue Service in certain specific circumstances.
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Subpart I—Pay for Duty Involving
Physical Hardship or Hazard

51. The authority citation for subpart
| of part 550 continues to read as
follows:

Authority: 5 U.S.C. 5545(d), 5548(b).

52. In §550.902, the definition of
employee is revised to read as follows:

§550.902 Definitions.

* * * * *

Employee means an employee
covered by the General Schedule (i.e.,
covered by chapter 51 and subchapter
Il of chapter 53 of title 5, United States
Code).

53. In §550.903, the introductory text
of paragraph (b) is revised to read as
follows:

§550.903 Establishment of hazard pay
differentials.
* * * * *

(b) Amendments to appendix A of this
subpart may be made by OPM on its
own motion or at the request of the head
of an agency (or authorized designee).
The head of an agency (or authorized
designee) may recommend the rate of
hazard pay differential to be established
and must submit, with its request for an
amendment, information about the
hazardous duty or duty involving
physical hardship showing—

* * * * *

54. Section 550.905 is revised to read
as follows:

§550.905 Payment of hazard pay
differential.

(a) When an employee performs duty
for which a hazard pay differential is
authorized, the agency must pay the
hazard pay differential for the hours in
a pay status on the day (a calendar day
or a 24-hour period, when designated by
the agency) on which the duty is
performed, except as provided in
paragraph (b) of this section. Hours in
a pay status for work performed during
a continuous period extending over 2
days must be considered to have been
performed on the day on which the
work began, and the allowable
differential must be charged to that day.

(b) Employees may not be paid a
hazardous duty differential for hours for
which they receive annual premium pay
for regularly scheduled standby duty
under §550.141, annual premium pay
for administratively uncontrollable
overtime work under §550.151, or law
enforcement availability pay under
§550.181.

PART 551—PAY ADMINISTRATION
UNDER THE FAIR LABOR
STANDARDS ACT

55. The authority citation for part 551
continues to read as follows:

Authority: 5 U.S.C. 5542(c); Sec. 4(f) of the
Fair Labor Standards Act of 1938, as
amended by Pub. L. 93-259, 88 Stat. 55 (29
U.S.C. 204f).

Subpart D—Hours of Work

§551.401 [Amended]

56. In §551.401, paragraphs (f) and (g)
are amended by removing “§ 410.602”
and adding in its place “§410.402".

§551.423 [Amended]

57. In §551.423, paragraph (a)(2)(ii) is
amended by adding at the end of the
paragraph “‘(See also §410.402(d) of this
chapter.)”, and paragraph (a)(3) is
amended by removing the period at the
end of the paragraph and adding in its
place “, except as provided by
§410.402(b) of this chapter and
paragraphs (f) and (g) of §551.401.”

58. In section §551.432, paragraphs
(b) and (c) are revised and a new
paragraph (e) is added to read as
follows:

§551.432 Sleep time.
* * * * *

(b) For employees engaged in law
enforcement or fire protection activities
who receive annual premium pay under
5 U.S.C. 5545(c) (1) or (2), the
requirements of paragraph (a) of this
section apply, except that on-duty sleep
time may be excluded from hours of
work only if the tour of duty is more
than 24 hours.

(c) The total amount of bona fide
sleep and meal time that may be
excluded from hours of work may not
exceed 8 hours in a 24-hour period.

* * * * *

(e) On-duty sleep and meal time
during regularly scheduled hours for
which standby duty premium pay under
5 U.S.C. 5545(c)(1) is payable may not
be excluded from hours of work.

Subpart E—Overtime Pay Provisions

59. In §551.501, paragraph (a)(2) is
amended by removing “§410.602"" and
adding in its place “§410.402", and
paragraph (a)(5) is revised to read as
follows:

§551.501 Overtime pay.

(a) * X *

(5) On the basis of hours of work in
excess of 40 hours in a workweek for an
employee engaged in fire protection or
law enforcement activities when the
employee receives annual premium pay

under 5 U.S.C. 5545(c) (1) or (2) or is not
an employee, as defined in 5 U.S.C.
5541(2), for the purposes of 5 U.S.C.
5542, 5543, and 5544,

* * * * *

60. In §551.512, paragraph (b) is
amended by removing “(exclusive of
any premiums or differentials)”” and
adding in its place “(exclusive of any
premiums, differentials, bonuses, or
awards)”, and a new paragraph (d) is
added to read as follows:

§551.512 Overtime pay entitlement.

* * * * *

(d) When an employee is granted a
nondiscretionary individual or group
(e.g., gainsharing) award, the award
must be included in determining
overtime pay for the period of time
during which the award was earned. An
agency may meet the overtime pay
requirements for the period of time
during which the award was earned by
employing any one of the following
procedures—

(1) Recomputation method. (i)
Allocate the award payable to each
individual employee under the award
plan to the weeks or hours when it was
earned;

(ii) Include any allocated award
payment in total remuneration in
computing the employee’s hourly
regular rate of pay for each applicable
workweek in the award period;

(iii) Recompute the employee’s
overtime pay for each applicable
workweek in the bonus period; and

(iv) Determine the total additional
overtime pay owed.

(2) Percentage awards method.
Identify the amount of the award as a
fixed percentage of total pay (straight
time pay plus overtime pay) earned by
the employee during the award period.
The product of total earnings times the
award percentage satisfies in full the
overtime pay requirements.

(3) Boosted hour method. (i) Identify
the amount of the individual award or
the group award under the bonus plan
and the period of time during which it
was earned,;

(ii) Determine the number of boosted
hours for the individual employee or for
all employees under the group award
plan by summing the total hours of
work (straight time hours plus overtime
hours) plus one-half of the total number
of overtime hours;

(iii) Divide the amount of the
individual award or the group award
fund by the number of boosted hours for
the individual employee or for all
employees under the group award plan,
as applicable, to determine the amount
of the award allocable to each hour; and
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(iv) Multiply this hourly award
amount by the number of boosted hours
credited to the individual employee or
to each employee under the group
award plan during the award period, as
applicable, to determine the amount of
the award for the individual employee
or for each employee under the group
award plan.

§551.541 [Amended]

61. In §551.541, paragraph (b) is
amended by removing “511.411(c)” and
adding in its place *“551.411(c)”.

PART 575—RECRUITMENT AND
RELOCATION BONUSES; RETENTION
ALLOWANCES; SUPERVISORY
DIFFERENTIALS

62. The authority citation for part 575
is revised to read as follows:

Authority: 5 U.S.C. 1104(a)(2), 5753, 5754,
and 5755; secs. 302 and 404 of the Federal
Employees Pay Comparability Act of 1990
(Pub. L. 101-509), 104 Stat. 1462 and 1466,
respectively; E.O. 12748, 3 CFR, 1992 Comp.,
p. 316.

Subpart A—Recruitment Bonuses

63. In §575.102, paragraph (a)(3) is
revised to read as follows:

§575.102 Delegation of authority.

(a) * * *

(3) A Senior Executive Service
position paid under 5 U.S.C. 5383 or a
Federal Bureau of Investigation and
Drug Enforcement Administration
Senior Executive Service position paid
under 5 U.S.C. 3151.

* * * * *

64. In §575.103, the definition of
involuntary separation is amended by
removing the words ‘“the commuting
area’” wherever it appears and adding in
its place the words “*his or her
commuting area’’; the definition of
service agreement is amended by
removing the words “‘of a minimum of
12 months” and the definition of
commuting area is revised to read as
follows:

§575.103 Definitions.
* * * * *

Commuting area has the meaning
given that term in §575.203.

* * * * *

Subpart B—Relocation Bonuses

65. In §575.202, paragraph (a)(3) is
revised to read as follows:

§575.202 Delegation of authority.

a * * *

(3) A Senior Executive Service
position paid under 5 U.S.C. 5383 or a
Federal Bureau of Investigation and

Drug Enforcement Administration
Senior Executive Service position paid
under 5 U.S.C. 3151.

* * * * *

66. In §575.203, the definition of
involuntary separation is amended by
removing the words ‘““the commuting
area” wherever it appears and adding in
its place the words **his or her
commuting area’; and the definitions of
commuting area and employee are
revised to read as follows:

§575.203 Definitions.

* * * * *

Commuting area means the
geographic area surrounding a work site
that encompasses the localities where
people live and reasonably can be
expected to travel back and forth daily
to work, as established by the
employing agency. In the case of an
employee whose place of residence is
outside the standard commuting area for
a proposed new work site, the
employee’s commuting area is deemed
to include the expanded area
surrounding the employee’s place of
residence and including all destinations
that can be reached via a commuting
trip that is not significantly more
burdensome than the current
commuting trip. For this purpose, a
commuting trip to a new work site is
considered significantly more
burdensome if it would compel the
employee to change his or her place of
residence in order to continue
employment, taking into account
commuting time and distance,
availability of public transportation,
cost, and any other relevant factors.

Employee means—

(a) An individual in the civil service
(as defined in 5 U.S.C. 2101) who is
relocated without a break in service
upon appointment to a position in or
under an agency in a different
commuting area; or

(b) An employee in or under an
agency whose duty station is changed
permanently or temporarily to a
different commuting area.

* * * * *

§575.205 [Amended]

67. In §575.205, paragraph (b)(5) is
amended by adding a parenthesis after
the word “Code”.

Subpart C—Retention Allowances

68. In §575.302, paragraph (a)(3) is
revised to read as follows:

§575.302 Delegation of authority.

(a) * X *

(3) A Senior Executive Service
position paid under 5 U.S.C. 5383 or a

Federal Bureau of Investigation and
Drug Enforcement Administration
Senior Executive Service position paid
under 5 U.S.C. 3151.
* * * * *

69. In §575.307, paragraph (a) is
revised to read as follows:

§575.307 Reduction or termination of
retention allowances.

(a) The agency must reduce or
terminate the authorized amount of a
retention allowance to the extent
necessary to ensure that the employee’s
estimated aggregate compensation, as
defined in §530.202 of this chapter,
does not exceed the rate for level | of the
Executive Schedule at the end of the
calendar year.

* * * * *

PART 591—ALLOWANCES AND
DIFFERENTIALS

Subpart B—Cost-of-Living Allowance
and Post Differential—Nonforeign
Areas

70. The authority citation for subpart
B of part 591 continues to read as
follows:

Authority: 5 U.S.C. 5941; E.O. 10000, 3
CFR, 1943-1948 Comp., p. 792; and E.O.
12510, 3 CFR, 1985 Comp., 338.

71. In 8591.201, the definition of
official duty station is revised to read as
follows:

§591.201 Definitions.
* * * * *

Official duty station means the duty
station for an employee’s position of
record as indicated on his or her most
recent notification of personnel action,
excluding a new duty station for an
assignment that is followed immediately
(i.e., within 3 workdays) by a reduction
in force resulting in the employee’s
separation before he or she is required
to report for duty at the new location.
For an employee who is authorized to
receive relocation allowances under 5
U.S.C. 5737 in connection with an
extended assignment, the temporary
duty station associated with that
assignment is the employee’s official
duty station.

* * * * *
PART 610—HOURS OF DUTY

Subpart A—Weekly and Daily
Scheduling of Work

72. The authority citation for subpart
A of part 610 continues to read as
follows:

Authority: 5 U.S.C. 6101, sec. 1(1) of E.O.
11228, 3 CFR, 1964-1965 Comp., p. 317.
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73.1n 8610.102, the definition of
administrative workweek is revised to
read as follows:

§610.102 Definitions.

* * * * *

Administrative workweek means any
period of 7 consecutive 24-hour periods
designated in advance by the head of
the agency under section 6101 of title 5,
United States Code.

* * * * *

§610.111 [Amended]

74. Section 610.111 is amended by
removing the word “‘regulation” in the
introductory text of paragraph (a) and
adding the words “‘a written agency
policy statement” in its place; by
removing the word *‘regulation’ in
paragraphs (a)(1) and (a)(2) and adding
in each place the words ‘“written agency
policy statement’’; and by removing the
words ‘“‘regulation of the agency” in
paragraph (c)(2) and adding the words
“‘a written agency policy statement”.

Subpart D—Flexible and Compressed
Work Schedules

75. The authority citation for subpart
D of part 610 continues to read as
follows:

Authority: 5 U.S.C. 6133(a).

76. In 8610.407, the current
paragraph is designated as paragraph
(a), and a new paragraph (b) is added to
read as follows:

§610.407 Premium pay for holiday work
for employees on compressed work
schedules.

* * * * *

(b) An employee on a compressed
work schedule is not entitled to holiday
premium pay while engaged in training,
except as provided in §410.402 of this
chapter.

[FR Doc. 98-31284 Filed 11-23-98; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 103, 208, 240, 274a, and
299

[INS No. 1915-98; AG Order No. 2192-98]
RIN 1115-AF14

Suspension of Deportation and Special
Rule Cancellation of Removal for
Certain Nationals of Guatemala, El
Salvador, and Former Soviet Bloc
Countries

AGENCY: Immigration and Naturalization
Service and Executive Office for
Immigration Review, Justice.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Department of Justice (Department)
regulations by offering certain
beneficiaries of the Nicaraguan
Adjustment and Central American
Relief Act (NACARA) who currently
have asylum applications pending with
the Immigration and Naturalization
Service (Service), and their qualified
dependents, the option of applying to
the Service for suspension of
deportation or cancellation of removal
under the statutory requirements set
forth in NACARA (“‘special rule
cancellation of removal”).

Described in very general terms, both
suspension of deportation and special
rule cancellation of removal are forms of
discretionary relief that, if granted,
permit an individual subject to
deportation or removal to remain in the
United States. Integrating the processing
of certain applications under NACARA
into the Service’s Asylum Program will
provide an efficient mechanism for
considering the suspension of
deportation and special rule
cancellation of removal applications of
most of the approximately 240,000
registered class members of the
American Baptist Churches v.
Thornburgh (ABC) litigation and certain
other beneficiaries of NACARA who
have asylum applications pending with
the Service, as well as their qualified
family members. The Immigration Court
will retain exclusive jurisdiction over
most suspension of deportation and
special rule cancellation of removal
applications submitted by NACARA
beneficiaries who have been placed in
deportation or removal proceedings.

In addition, this rule proposes to
compile and codify the relevant factors
and standards for extreme hardship
identified within existing case law in
order to provide a more uniform and
focused mechanism for evaluating this

aspect of a person’s eligibility for
suspension of deportation or special
rule cancellation of removal.

DATES: Written comments must be
submitted on or before January 25, 1999.
ADDRESSES: Please submit written
comments in triplicate to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 1915-98 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514-3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT: For
matters relating to the Immigration and
Naturalization Service: John Lafferty or
Wenona Paul, International Affairs,
Department of Justice, Immigration and
Naturalization Service, 425 | Street NW.,
ULLICO Bldg., third floor, Washington,
DC 20536, telephone number (202) 305—
2663. For matters relating to the
Executive Office for Immigration
Review: Margaret M. Philbin, General
Counsel, Executive Office for
Immigration Review, Suite 2400, 5107
Leesburg Pike, Falls Church, Virginia
22041, telephone number (703) 305—
0470.

SUPPLEMENTARY INFORMATION:

I. Background

What is the Nicaraguan Adjustment
and Central American Relief Act? On
November 19, 1997, President Clinton
signed the Nicaraguan Adjustment and
Central American Relief Act, enacted as
title Il of Pub. L. No. 105-100 (111 Stat.
2160, 2193) (as amended by the
Technical Corrections to the Nicaraguan
Adjustment and Central American
Relief Act, Pub. L. No. 105-139 (111
Stat. 2644)). This new law amended the
Ilegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA)
and the Immigration and Nationality
Act (Act) by providing several distinct
forms of relief to certain aliens who are
presently residing unlawfully in the
United States. Section 202 of NACARA
permits certain Nicaraguan and Cuban
nationals who meet the standards set
forth in that section to apply for
adjustment of status to that of lawful
permanent resident. The interim rule
governing applications for adjustment
under section 202 was published in the
Federal Register on May 21, 1998, at 63
FR 27823.

This proposed rule implements
section 203 of NACARA, which permits
certain Guatemalans, Salvadorans, and
nationals of the former Soviet bloc to
apply for suspension of deportation or
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cancellation of removal under special
provisions set forth in that section.
Unlike those applying under section
202, NACARA beneficiaries under
section 203 may not become lawful
permanent residents unless they meet
the statutory requirements for
suspension of deportation or
cancellation of removal and are found to
merit such relief as a matter of
discretion.

Throughout the discussion of this
proposed rule, the term “NACARA
beneficiaries” refers to those persons
listed in section 309(c)(5)(C)(i) of
IIRIRA, as amended by NACARA, who
may be eligible to apply for suspension
of deportation or cancellation of
removal pursuant to the NACARA
amendments to IIRIRA.

How does NACARA affect
applications for suspension of
deportation and cancellation of
removal? The Illlegal Immigration
Reform and Immigrant Responsibility
Act, enacted by Congress on September
30, 1996, consolidated the dual system
of exclusion and deportation
proceedings into removal proceedings
for persons placed in proceedings on or
after April 1, 1997. Individuals placed
in deportation proceedings prior to
April 1, 1997, can apply for suspension
of deportation under former section 244
of the Act, as in effect prior to April 1,
1997. Suspension of deportation is a
discretionary form of relief available to
individuals who can establish
continuous physical presence in the
United States for 7 years prior to the
date of application, good moral
character during that period, and that
deportation would result in extreme
hardship to the applicant or to the
applicant’s parent, spouse, or child who
is a lawful permanent resident or United
States citizen. Different standards apply
to individuals who are deportable on
certain criminal, document fraud, or
security grounds. Other special
exceptions apply to battered spouses
and children and to individuals who
have served in the United States
military.

Under the new framework created by
IIRIRA, the discretionary relief of
suspension of deportation was replaced
by section 240A, cancellation of
removal. Congress limited the
availability of this type of relief in three
fundamental ways. First, Congress
amended the rules relating to time
counted toward physical presence in the
United States. For persons seeking
cancellation of removal, section
240A(d)(1) of the Act provides that time
counted towards continuous physical
presence ceases when a person is served
with a charging document and placed in

removal proceedings or when a person
commits an offense referred to in
section 212(a)(2) of the Act that renders
the person inadmissible to the United
States under section 212(a)(2) or
removable from the United States under
section 237(a)(2) or 237(a)(4) of the Act,
whichever is earlier (the *“‘stop-time”
rule). The Board of Immigration Appeals
(Board) held that, under the transitional
rules at section 309(c)(5) of IIRIRA
governing persons in deportation
proceedings, this “‘stop-time” rule
applied equally to individuals placed in
proceedings prior to April 1, 1997, who
had applied for or who may apply for
suspension of deportation. Matter of N-
J-B-, Int. Dec. #3309 (BIA 1997). In
addition, section 240A(d)(2) addresses
certain breaks in presence in the United
States, for purposes of cancellation of
removal eligibility, by providing that an
alien shall be considered to have failed
to maintain continuous physical
presence in the United States if the alien
has departed from the United States for
any period in excess of 90 days or for
any periods in the aggregate exceeding
180 days.

Second, IIRIRA heightened the
eligibility standards for both the
required period of continuous physical
presence in the United States and the
degree and type of hardship that must
result from removal. Generally, to be
eligible for cancellation of removal
under the Act as amended by IIRIRA,
the applicant must establish 10 years of
continuous physical presence in the
United States, good moral character
during that period, and that removal
would result in exceptional and
extremely unusual hardship to the
applicant’s spouse, parent, or child who
is a lawful permanent resident or United
States citizen.

Third, Congress provided that no
more than 4,000 aliens may have their
deportation suspended or removal
canceled, and their status adjusted
pursuant thereto, in any fiscal year.

With certain exceptions, section 203
of NACARA permits certain
Guatemalans, Salvadorans, and
nationals of former Soviet bloc countries
to apply for suspension of deportation
or cancellation of removal under the
standards that existed prior to
enactment of IIRIRA. Specifically,
NACARA exempts qualified
Guatemalans, Salvadorans, and
nationals of former Soviet bloc countries
from the *‘stop-time” rule. In addition,
section 203(b) of NACARA created a
special rule for cancellation of removal
for NACARA beneficiaries who have not
been placed in deportation proceedings.
Special rule cancellation of removal
permits these individuals to apply for

cancellation of removal under standards
that are generally the same as those for
suspension of deportation.

Section 204 of NACARA also
amended the Act to exempt qualified
NACARA beneficiaries from the limit on
the number of individuals who may be
granted suspension of deportation and
cancellation of removal, and
adjustments of status pursuant thereto,
each year.

What is suspension of deportation
and special rule cancellation of
removal? Both suspension of
deportation and special rule
cancellation of removal are forms of
discretionary relief that, if granted,
permit an individual subject to
deportation or removal to remain in the
United States. The criteria for granting
such relief, in the exercise of discretion,
are described in Part IV of this
Supplementary Information.

If an individual is granted suspension
of deportation or special rule
cancellation of removal, his or her
immigration status will then be adjusted
to that of lawful permanent resident.
Suspension of deportation is only
available to eligible persons who were
placed in deportation proceedings prior
to April 1, 1997. Special rule
cancellation of removal is available to
eligible aliens who are placed in
removal proceedings on or after April 1,
1997, or who have not been placed in
deportation proceedings and are eligible
to apply with the Service under the
standards set forth in this proposed rule.

Is there a limit on the number of
individuals who may be granted
suspension of deportation or special
rule cancellation of removal under
NACARA? No. NACARA exempts
individuals eligible for relief under
section 203 of NACARA from the limit
on the number of individuals who may
be granted suspension of deportation
and cancellation of removal each year.
Because persons who qualify for relief
under Section 203 are not subject to this
annual limitation, the interim rule at 8
CFR 240.21, published on September
30, 1998, in the Federal Register at 63
FR 52134, does not affect their
eligibility for a grant of suspension of
deportation or special rule cancellation
of removal.

Who can apply under this new law?
Unless convicted of an aggravated
felony, the following individuals may be
eligible to apply for suspension of
deportation or special rule cancellation
of removal under section 203 of
NACARA:

(1) any registered class member of
American Baptist Churches v.
Thornburgh (ABC), 760 F. Supp. 796
(N.D. Cal. 1991), who has not been
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apprehended at the time of entry after
December 19, 1990;

(2) any Guatemalan or Salvadoran
national who filed an application for
asylum with the Service on or before
April 1, 1990; and

(3) any alien who entered the Untied
States on or before December 31, 1990,
filed an application for asylum on or
before December 31, 1991, and at the
time of filing was a national of the
Soviet Union, Russia, any republic of
the former Soviet Union, Latvia,
Estonia, Lithuania, Poland,
Czechoslovakia, Romania, Hungary,
Bulgaria, Albania, East Germany,
Yugoslavia, or any state of the former
Yugoslavia.

In addition and regardless of
nationality, the spouse, child
(unmarried and under 21 years of age),
unmarried son, and unmarried daughter
of an individual described in any of the
above three categories who is granted
cancellation of removal or suspension of
deportation may apply for suspension of
deportation or special rule cancellation
of removal under the provisions of
NACARA, unless he or she has been
convicted of an aggravated felony. The
relationship between the spouse, child,
unmarried son, or unmarried daughter
and the spouse or parent granted
suspension of deportation or
cancellation of removal must exist at the
time that the parent or spouse is granted
suspension of deportation or
cancellation of removal. If the alien is
an unmarried son or unmarried
daughter 21 years of age or older at the
time the parent is granted suspension of
deportation or cancellation of removal,
he or she must have entered the United
States on or before October 1, 1990, in
order to be eligible to apply for
suspension of deportation or special
rule cancellation of removal under
NACARA. Although a spouse, child,
unmarried son, or unmarried daughter
is not statutorily eligible to apply for
such relief unless the “principal”
spouse or parent has been granted
suspension of deportation or
cancellation of removal, applications for
relief may be submitted at the same time
as the ““principal’’ spouse or parent
submits an application, or while the
“principal’”’ spouse or parent’s
application is pending. The spouse,
child, unmarried son, or unmarried
daughter will be required to
independently establish each of the
applicable statutory criteria for
suspension of deportation or special
rule cancellation of removal and that he
or she merits discretionary relief.

Would withdrawal of an asylum
application make someone ineligible to
apply under section 203 of NACARA?

No, Although certain individuals are
eligible to apply for relief under section
203 of NACARA based on nationality,
entry date to the United States, and the
filing of an asylum application by a
requisite date, the statute does not
require that the asylum application still
be pending in order to apply for relief
under NACARA.

Will there be a new procedure to
apply for suspension of deportation or
special rule cancellation of removal
under section 203 of NACARA? Yes. To
implement section 203 of NACARA
efficiently and expeditiously, the
Attorney General has decided to
integrate the adjudication of suspension
of deportation and special rule
cancellation of removal applications
into the affirmative asylum process.
Under this proposed rule, the Attorney
General will delegate to asylum officers
the authority to grant suspension of
deportation or special rule cancellation
of removal to certain beneficiaries of
NACARA who have asylum
applications pending with the Service
and to their qualified dependents.
Under present regulations, only
immigration judges, subject to review by
the Board and the Attorney General, are
permitted to adjudicate suspension of
deportation or cancellation of removal
applications within the context of
deportation or removal proceedings.
Given the large number of NACARA
beneficiaries who presently have
asylum applications pending before the
Service, the Attorney General has
determined that delegation of authority
to the Service in this limited
circumstances is the most efficient
method for implementing section 203 of
NACARA.

Streamlining the process by
permitting eligible applicants to raise
their suspensions of deportation or
special rule cancellation of removal
claims simultaneously with their
asylum claims offers an efficient method
for resolving many of these claims at an
earlier stage in the administrative
process. The great majority of section
203 beneficiaries are class members of
the ABC settlement agreement who
currently have asylum applications
pending with the Service and are
awaiting a de novo adjudication of their
applications pursuant to the terms of the
settlement agreement. Although the
ABC class members previously placed
in deportation proceedings could seek
to recalendar their cases in order to
apply for suspension of deportation
before the Immigration Court, most class
members were never placed in
proceedings. Absent the proposed rule,
these individuals, as well as other
NACARA beneficiaries who have

asylum applications pending before the
Service, would be required to wait until
their asylum claims had been
adjudicated and, if ineligible for asylum,
placed in removal proceedings before
they would have an opportunity to file
their applications for relief under
section 203 of NACARA before the
Immigration Court.

Under the proposed rule, an asylum
officer will have the authority to
consider and grant suspension of
deportation or special rule cancellation
of removal to an applicant who is
clearly eligible for relief from
deportation or removal, thus reducing
both the time and expense incurred by
the Government and the applicant in
resolving the claim. Consequently, the
proposed rule will implement NACARA
in a manner consistent with the
humanitarian concerns expressed by
Congress in passing this legislation.

11. Process for Applying With the
Service

Who will be able to apply with the
Service for suspension of deportation or
special rule cancellation of removal?
The great majority of individuals who
are eligible to apply for suspension of
deportation or special rule cancellation
of removal under NACARA will be
eligible to apply for such discretionary
relief with the Service. However, not all
aliens covered by NACARA will be able
to apply with the Service. Asylum
officers’ jurisdiction to consider
applications for suspension of
deportation or special rule cancellation
of removal will be limited to certain
eligible NACARA beneficiaries who
have an asylum application pending
with the Asylum Program and to their
eligible spouses, children, unmarried
sons, and unmarried daughters.

The following individuals will be
permitted to apply for suspension of
deportation or special rule cancellation
of removal with the Service:

(1) a Guatemalan or Salvadoran
national who applied for asylum with
the Service on or before April 1, 1990,
and whose asylum application is
pending with the Service;

(2) an ABC class member who is
eligible for benefits of the ABC
settlement agreement and who has not
yet had a de novo asylum adjudication
with the Service, under the terms of the
settlement agreement;

(3) a national of a former Soviet bloc
country who meets the application
eligibility criteria in section 203 of
NACARA and who has an asylum
application pending with the Service;
and

(4) the spouse, child, unmarried son,
and unmarried daughter of an
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individual described in any of the
preceding three categories, as long as
the qualified spouse or parent has
pending with the Service an application
for suspension of deportation or special
rule cancellation of removal or has been
granted suspension of deportation or
special rule cancellation of removal by
the Service and, with certain
exceptions, the spouse, child,
unmarried son, or unmarried daughter
has not been placed in immigration
proceedings. To be eligible to apply for
suspension of deportation or special
rule cancellation of removal under
NACARA, an unmarried son or
unmarried daughter 21 years of age or
older must have first entered the United
States on or before October 1, 1990, or
have been less than 21 years of age
when his or her parent was granted
suspension of deportation or
cancellation of removal.

With respect to aliens who have been
placed in deportation or removal
proceedings, this proposed rule gives
authority to asylum officers to consider
applications for suspension of
deportation or special rule cancellation
of removal submitted by qualified
applicants only if an immigration judge
has administratively closed those
proceedings or the Board has continued
those proceedings because:

(1) the applicant is entitled to a de
novo asylum adjudication pursuant to
the ABC settlement agreement (see next
section for discussion of class
membership and ABC eligibility
requirements);

(2) the applicant is an ABC class
member with a final order of
deportation who is entitled to a de novo
asylum adjudication pursuant to the
ABC settlement agreement, has filed and
been granted a motion to reopen under
section 203(c) of NACARA, pursuant to
the notice published in the Federal
Register by the Attorney General on
January 21, 1998, at 63 FR 3154, or
under 8 CFR 3.43 (published in the
Federal Register on June 11, 1998, at 63
FR 31890), and has requested that the
reopened proceedings be closed in order
to file for suspension of deportation
before the Service; or

(3) the applicant is the spouse, child,
unmarried, or unmarried daughter of a
NACARA beneficiary who is eligible to
apply for, and has applied for,
suspension of deportation or special
rule cancellation of removal with the
Service, and the Immigration Court or
the Board has administratively closed or
continued the proceedings to permit the
applicant to submit an application for
suspension of deportation or special
rule cancellation of removal with the
Service.

All other persons in deportation or
removal proceedings who are eligible to
apply for suspension of deportation or
special rule cancellation of removal
under section 203 of NACARA must
apply for this relief before the
Immigration Court.

To illustrate the jurisdictional
divisions between the Service and EOIR
over applications for relief under
section 203 of NACARA, the
Department is considering creating a
jurisdictional chart, in table format, to
be published with the interim or final
rule implementing section 203 of
NACARA. The Department solicits
comments on whether the public
believes such a jurisdictional chart
would be useful, and if so, how such a
chart would be organized.

Who is eligible for benefits of the ABC
settlement agreement? A class member
of the ABC settlement agreement is
eligible for benefits of the agreement
only if he or she registered for ABC
benefits, applied for asylum by a
specified cutoff date, has not been
convicted of an aggravated felony, and
has not been apprehended at the time of
entry after December 19, 1990. All
Guatemalan nationals who first entered
the United States on or before October
1, 1990, and all Salvadoran nationals
who first entered the United States on
or before September 19, 1990, are class
members under the ABC settlement
agreement. Guatemalan class members
were required to register for ABC
benefits on or before December 31, 1991,
and to apply for asylum on or before
January 3, 1995. Salvadoran class
members were required to register for
ABC benefits on or before October 31,
1991, and to apply for asylum on or
before January 31, 1996. (The Service
permitted a two-week administrative
grace period, extending to February 16,
1996.) A class member was not required
to file a new asylum application under
the settlement agreement if the
applicant had already filed an asylum
application with the Service or the
Immigration Court prior to the
applicable filing deadline.

Can an ABC class member who
registered for ABC benefits, but failed to
apply for asylum by the applicable filing
deadline, apply for suspension of
deportation or special rule cancellation
of removal with the Service? No.
Although NACARA allows a registered
ABC class member to apply for
suspension of deportation or special
rule cancellation of removal, even if he
or she failed to apply for asylum by the
applicable date necessary to retain ABC
benefits, the proposed rule requires that
such an individual apply for relief
under section 203 of NACARA in

deportation or removal proceedings
before the Immigration Court. If a
registered ABC class member applied for
asylum after the applicable ABC filing
deadline, the Service will process the
asylum application pursuant to current
asylum regulations, but will not accept
from the class member an application
for special rule cancellation of removal.
If such a class member is not granted
asylum and appears to be deportable or
inadmissible, the Service will initiate
removal proceedings. The class member
may then be eligible to apply for special
rule cancellation of removal before the
Immigration Court. The Service does not
have jurisdiction over an asylum
application filed by an ABC class
member who was in proceedings that
were previously administratively closed
or continued by the Executive Office for
Immigration Review (EOIR) and who
missed the applicable asylum filing
deadline for ABC benefits. In such cases,
the Service will move to recalendar
proceedings before EOIR, and the class
member may apply for suspension of
deportation in the context of the
recalendared proceedings.

This restriction permits the Service to
focus its resources on the adjudication
of the applications filed by the
registered ABC class members who met
the filing deadlines; other Guatemalans,
Salvadorans, and nationals of former
Soviet bloc countries who are qualified
to apply under section 203 of NACARA
and whose asylum applications are
pending with the Service; and the
dependents of these groups. Limiting
the program to registered ABC class
members who met the requisite filing
deadlines will also serve to protect the
integrity of the program by reducing the
possibility of fraudulent claims of ABC
class membership and registration.
Because an applicant for suspension of
deportation or special rule cancellation
of removal will be entitled to
immediately apply for and be granted
employment authorization, the Service
is concerned that there would be an
influx of fraudulent applications
submitted solely for the purpose of
obtaining employment authorization, if
no restrictions are placed on the
submission of applications.
Consequently, to avoid creating such a
problem and to avoid diverting
resources from the adjudication process
in order to verify the status of each new
applicant claiming to be a registered
ABC class member, the Service has
chosen to limit the group of persons
eligible to apply with the Service for
relief from deportation or removal under
section 203 of NACARA to those
persons who can more readily be
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identified by the their previously filed
asylum applications.

Must a spouse, child, unmarried son,
or unmarried daughter of a beneficiary
of section 203 of NACARA have applied
for asylum with the Service in order to
be eligible to apply for suspension of
deportation or special rule cancellation
of removal with the Service? No. In the
interest of preserving family unity and
fostering administrative efficiency, this
rule proposes to give the Service
jurisdiction to grant or refer an
application for suspension of
deportation or special rule cancellation
of removal filed by a spouse, child,
unmarried son, or unmarried daughter
of certain NACARA beneficiaries. The
spouse, child, unmarried son, or
unmarried daughter will not be required
to apply for asylum with the Service in
order to submit an application for
discretionary relief under section 203 of
NACARA, so long as the applicant’s
spouse or parent either has an
application for relief under section 203
of NACARA pending with the Service or
has been granted suspension of
deportation or special rule cancellation
of removal by the Service.

If the spouse, child, unmarried son, or
unmarried daughter (“‘dependent”) is in
deportation or removal proceedings, he
or she appears otherwise eligible for
discretionary relief under section 203 of
NACARA, and the qualified parent or
spouse has submitted an application for
such relief with the Service, the
Immigration Court may administratively
close the dependent’s case to permit the
dependent to submit an application for
suspension of deportation or special
rule cancellation of removal with the
Service. Similarly, the board may
administratively close or continue the
dependent’s appeal to permit the
dependent to submit an application for
suspension of deportation or special
rule cancellation of removal. A
dependent’s case that has been
administratively closed or continued to
allow the dependent to apply with the
Service for relief under section 203 of
NACARA may be recalendared by the
Service if the dependent fails to file his
or her application within a required
period of time or if the dependent
becomes clearly ineligible for relief
under section 203 of NACARA prior to
submitting his or her application with
the Service. A dependent whose case
has been administratively closed or
continued by EOIR for purposes of filing
an application for relief under NACARA
with the Service will not be permitted
to file an asylum application with the
Service. Jurisdiction will remain with
EOIR for all matters other than the

initial adjudication of the NACARA
application.

Although the Service will attempt to
interview the dependent and make an
eligibility determination at the same
time the Service considers the
applications of other family members,
the application will generally be
considered as a separate application for
purposes of the filing fee, because it will
not have been filed at the same time as
the parent’s or spouse’s application.

When can an application be filed?
Anyone who is eligible to apply for
suspension of deportation or special
rule cancellation of removal and who is
in deportation or removal proceedings
may apply for such discretionary relief
before the Immigration Court in the
course of those proceedings. Those who
are eligible to apply with the Service
will be able to apply when interim or
final regulations delegating authority to
the Service become effective. The
Department expects to publish interim
or final regulations after the notice and
comment period for this proposed rule
has been completed. There is no
deadline for filing the application with
the Service, as long as the applicant still
meets the criteria for eligibility to apply
with the Service.

How does one submit an application
to the Service? To apply with the
Service for suspension of deportation or
special rule cancellation of removal
under section 203 of NACARA, the
applicant must submit a Form 1-881,
Application for Suspension of
Deportation or Special Rule
Cancellation of Removal (pursuant to
section 203 of Public Law 105-100),
with all attachments and supporting
documents, in accordance with the
instructions on that form. The Service is
currently in the process of preparing the
final version of proposed Form |-881.
The Service will not accept applications
submitted on a Form EOIR-40 or EOIR—
42.

Each applicant, including all qualified
dependents, must submit a separate
application.

Will there be a fee? Yes. The proposed
rule establishes a $215 fee for a single
applicant, with a maximum family cap
of $430 for a family of two or more
qualified relatives who submit
applications to the Service at the same
time. Qualified relatives are limited to
the spouse, children, unmarried sons
and unmarried daughters of an
applicant. A qualified relative who does
not submit an application at the same
time as the relative’s parent or spouse
will be required to pay the $215 fee. As
with other applications for immigration
benefits, applicants may request a fee
waiver pursuant to 8 CFR 103.7(c).

The fee for applying directly with the
Immigration Court in the course of
deportation or removal proceedings will
continue to be $100, with a single fee of
$100 whenever applications are filed by
two or more individuals in the same
proceedings. If the application filed
with the Service is referred to the
Immigration Court, the applicant will
not be required to pay an additional fee.

In addition to the fee required to
submit an application for suspension of
deportation or special rule cancellation
of removal, each applicant who is
required to be fingerprinted will also be
required to include a fingerprinting fee
(now $25), or request for fee waiver,
when submitting the application to the
Service, pursuant to current regulations.

Why is the fee for individuals
applying with the Service higher than
the fee for individuals applying with the
Immigration Court? The proposed fee
for individuals applying with the
Service is higher, because the cost to the
Service to adjudicate applications must
be funded from the Immigration
Examinations Fee Account (IEFA). The
IEFA was established by Congress in
1989, and the revenue deposited in the
account is the sole source of funding for
the processing of immigration and
naturalization applications and
petitions, and for other purposes
designated by Congress, such as the
processing of asylum applications for
which no fee is required. No
appropriations are provided by Congress
from tax dollars. In contrast, the
Immigration Court receives funds
appropriated by Congress to cover the
costs of court functions. The $100 fee to
apply for suspension of deportation or
cancellation of removal in the
Immigration Court partially covers the
Service’s costs associated with litigating
such applications in deportation or
removal proceedings.

How was the fee determined? The
Service is authorized to charge fees for
the adjudication and processing of
applications and petitions for a wide
variety of immigration and
naturalization benefits. The fees are
required to recover the cost to the
Service of providing a specific
immigration service. All fees must be
reviewed regularly and adjusted as costs
change, as more precise cost
determination processes become
available, or as directed by legislation.
This rule proposes to establish a fee that
recovers the costs to the Service
associated with processing applications
for suspension of deportation and
special rule cancellation of removal
under section 203 of NACARA.

Revenues generated from the fee
proposed in this rule will be deposited
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in the IEFA, which provides the sole
source of funding available to the
Service to process the applications. The
Service conducted a cost review of its
existing immigration and naturalization
application and petition fees in
accordance with statutory mandates and
Federal cost accounting standards, using
activity-based costing (ABC)
methodology. ABC methodology
provides an accurate and precise cost
calculation. This methodology has been
used successfully in the private sector
and has been used increasingly by
Federal agencies to determine the costs
of programs, processes, products, and
services. (A summary of the approach
and methodology used in the review is
explained in the proposed rule to adjust
the fee schedule of the IEFA for 30 of
the immigration adjudication and
naturalization applications and
petitions. The proposed rule was
published in the Federal Register on
January 12, 1998, at 63 FR 1775. The
final rule was published in the Federal
Register on August 14, 1998, at 63 FR
43604.)

Because Service adjudication of
suspension of deportation and special
rule cancellation of removal under
section 203 of NACARA is a new
process, actual historical cost data is not
available for establishing a fee based
upon actual experience. However,
combining the information developed in
the IEFA cost review with expert
knowledge, it was determined that the
application process activities for the
Form 1-485, Application to Register
Permanent Residence or Adjust Status,
and the Form 1-589, Application for
Asylum and for Withholding of
Removal, closely resemble the
processing and adjudication of a
suspension of deportation or special
rule cancellation of removal application.
Using data from the IEFA cost review,
an activity and associated cost model
was constructed to anticipate the actual
costs of the new process. Integrating the
applicable activity costs from the IEFA
fee study, the Service calculated a fee of
$215 for a single applicant. The
maximum amount being proposed for
families (as a family cap) is $430.

Must the applicant be fingerprinted?
Yes. Each applicant 14 years or older
must be fingerprinted. Under current
regulations, a fingerprinting fee (now
$25), or request for fee waiver, must be
submitted to the Service for each person
who requires fingerprinting in order to
apply for a benefit. An applicant who
has previously submitted fingerprints
for an asylum application must be
fingerprinted again to fulfill current
requirements for suspension of
deportation or special rule cancellation

of removal. The fingerprints will
ordinarily be taken at an Application
Support Center or a designated Law
Enforcement Agency. For cases before
the Service, after an application has
been submitted, the applicant will be
notified in writing of the appointment
date and the location of the Application
Support Center or designated Law
Enforcement Agency where the
applicant must go to be fingerprinted.
The Service may not conduct an
interview until the applicant has been
fingerprinted and the Service has
received a definitive response from the
Federal Bureau of Investigation (FBI)
that a full criminal background check
has been completed. An applicant’s
unexcused failure to appear for
fingerprinting may result in dismissal of
the application for suspension of
deportation or special rule cancellation
of removal or referral of the application
to the Immigration Court. For
applications submitted to the
Immigration Court, the applicant should
proceed as directed by the immigration
judge.

How will the interview process before
the Service work and what should the
applicant bring to the interview? Each
applicant will be notified by the Asylum
Office of the date, time, and place
(address) of a scheduled interview. The
Service recommends that each applicant
bring a copy of the application and
originals of any supporting documents
to the interview. Any documents
submitted that are written in a foreign
language must be accompanied by a
certified translation pursuant to 8 CFR
103.2(b)(3). The applicant should also
bring some form of identification, if
available, including any passport(s),
other travel or identification documents,
or Form 1-94, Arrival-Departure Record.

An asylum officer shall conduct a
nonadversarial interview to elicit
information relating to eligibility for
both asylum and for suspension of
deportation or special rule cancellation
of removal, if the applicant has applied
for both forms of relief.

The applicant has the right to legal
representation at the interview, at no
cost to the United States Government.
Any attorney or representative of record
who is representing an applicant must
file a G-28. Notice of Entry of
Appearance as Attorney or
Representative, signed by the applicant.

If the applicant is unable to proceed
with the interview in fluent English, he
or she must provide, at no expense to
the Service, a competent interpreter
fluent in both English and a language
that the applicant speaks fluently. The
interpreter must be at least 18 years of
age. The following persons cannot serve

as interpreter: the attorney or
representative of record or a witness
testifying on the applicant’s behalf at
the interview. If the applicant also has
an asylum application pending with the
Service, a representative or employee of
the applicant’s country of nationality,
or, if stateless, country of last habitual
residence, may not serve as an
interpreter. Failure without good cause
to bring a competent interpreter to the
interview may be considered an
unexcused failure to appear for the
interview, which may result in
dismissal of the application or referral
of the application to the Immigration
Court.

In most cases, the applicant will be
given a notice to return to the Asylum
Office for service of the decision and,
where appropriate, charging documents
placing the person in removal
proceedings (the “pick-up’). Each
applicant will also be advised of the
requirement to bring an interpreter to
the pick-up if the applicant is not fluent
in English. An applicant who is not
fluent in English must bring an
interpreter to the “‘pick-up,” because the
applicant may be asked at that time to
admit inadmissibility or deportability,
and may also be asked whether he or
she intends to continue to pursue a
pending application for asylum before
the Service, if suspension of deportation
or special rule cancellation of removal
is granted. Although a grant of
suspension of deportation or
cancellation of removal will confer
lawful permanent resident status,
section 208 of the Act provides that an
alien who is physically present in the
United States, or who arrives in the
United States, may apply for asylum
irrespective of the alien’s status.

Must the applicant concede
inadmissibility or deportability in order
to be granted suspension of deportation
or special rule cancellation of removal
by the Service? Yes. NACARA provides
that the Attorney General may grant
suspension of deportation to a qualified
individual who is deportable from the
United States or special rule
cancellation of removal to a qualified
alien who is inadmissible or deportable
from the United States. The Department
has determined that, before suspension
of deportation or cancellation of
removal may be granted, there must be
a finding of inadmissibility or
deportability. Because asylum officers
are not authorized to make
determinations regarding
inadmissibility or deportability in most
contexts, applicants for suspension of
deportation or special rule cancellation
of removal before the Service will be
required to concede inadmissibility or
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deportability before the Service may
grant the relief from deportation or
removal to the applicant. The
instructions for the application will
advise the applicant of this requirement.
If an asylum officer determines that the
applicant is eligible for suspension of
deportation or special rule cancellation
of removal, the applicant will be
informed of the preliminary decision
and asked to sign a written concession
of inadmissibility or deportability before
the final decision is issued. If the
applicant declines to admit
inadmissibility or deportability and is
not granted asylum, the applicant will
be placed in immigration proceedings
and the application for suspension of
deportation or special rule cancellation
of removal will be referred to the
Immigration Court.

What if an applicant does not appear
for the scheduled interview with an
asylum officer? An applicant who
cannot appear for the scheduled
interview should submit prior to the
interview a written request to
reschedule the interview, explaining the
reasons the applicant cannot attend the
interview. An unexcused failure to
appear for the interview may result in
dismissal of the application for
suspension of deportation or special
rule cancellation of removal or referral
of the application to the Immigration
Court.

I11. Process for applying with EOIR

How does one apply for suspension of
deportation or special rule cancellation
of removal before the Immigration
Court? A person eligible to apply for
suspension of deportation or special
rule cancellation of removal under
section 203 of NACARA who is
presently in deportation or removal
proceedings should follow the
procedures for submitting an
application under the regulations and as
directed by the immigration judge. The
Immigration Court is already
adjudicating applications under section
203 of NACARA,; there is no need for
those who are in proceedings to wait for
publication of an interim or final
version of this proposed rule to submit
an application to the Immigration Court.
However, persons who apply for
suspension of deportation or special
rule cancellation of removal under
section 203 of NACARA after this
proposed rule is issued as an interim or
final rule, will be required to submit
their applications on Form 1-881,
Application for Suspension of
Deportation or Special Rule
Cancellation of Removal (pursuant to
section 203 of Public Law 105-100),
with all attachments and supporting

documents, in accordance with the
instructions for that form. Each
applicant must submit a separate
application.

What if a person who is eligible to
apply for special rule cancellation of
removal is not in proceedings and either
does not have an asylum application
pending or filed for asylum after the
applicable filing deadline? Under this
proposed rule, a person who is not in
proceedings and who is ineligible to
apply with the Service for discretionary
relief under section 203 of NACARA
will not be permitted to submit an
application unless and until he or she
is placed in removal proceedings. Under
section 203 of NACARA, there is no
deadline for filing an application for
special rule cancellation of removal.
The decision to place an alien in
proceedings lies solely with the
discretion of the Service.

IV. Eligibility for Suspension of
Deportation and Special Rule
Cancellation of Removal

What are the applicable statutory
provisions? Statutory eligibility for
suspension of deportation will be
determined based on the criteria
governing continuous physical
presence, good moral character, and
extreme hardship set forth in paragraph,
(a) and (b) of former section 244 of the
Act, as in effect prior to April 1, 1997,
and, as discussed below, subject to
applicable bars to discretionary relief as
provided in the Act, as in effect prior to
April 1, 1997. However, persons eligible
to apply for suspension of deportation
under section 203 of the NACARA are
exempted from the transitional rule
governing continuous physical presence
contained in section 309(c)(5) of IIRIRA.
This means that such applicants are
exempt from 240A(d)(1) of the Act, as
amended by IIRIRA, which affects the
determination of when time counted
toward continuous physical presence in
the United States stops accruing (the
‘“stop-time”’ rule). Specifically, section
240A(d)(1) of the Act, as amended by
IIRIRA, provides that time counted
toward physical presence in the United
States stops accruing when a person is
served a notice to appear under section
239(c) of the Act or commits an offense
referred to in section 212(a)(2) of the Act
that renders the person inadmissible to
the United States under section
212(a)(2) or removable from the United
States under section 237(a)(2) or
237(a)(4) of the Act, whichever is
earlier. Such persons are also exempt
from section 240A(d)(2), which
addresses breaks in presence in the
United States.

Applications for special rule
cancellation of removal under section
203 of NACARA are governed by
statutory eligibility requirements
contained in section 309(f)(1) of lIRIRA,
as amended by NACARA. These
requirements correspond, with certain
exceptions, to the requirements
contained in former section 244(a)(1)
and (a)(2) of the Act, as in effect prior
to April 1, 1997. Applications under
section 203 of NACARA are otherwise
subject to the provisions of section 240A
of the Act, with the exception of
sections 240A(b)(1) (the heightened
standards relating to eligibility), (d)(1)
(the ““stop-time rule’), and (e)
(limitations on the annual number of
individuals granted relief).

Additionally, to be eligible for
suspension of deportation or special
rule cancellation of removal, the alien
must not be subject to any of the
statutory bars to seeking such relief.
Section 244(f) of the Act, as it existed
prior to April 1, 1997, and section
240A(c) of the Act provide that certain
categories of aliens (crewmen and
certain non-immigrant exchange aliens)
are ineligible for suspension of
deportation or cancellation of removal.
Pursuant to former section 242B(e)(2) of
the Act, as in effect prior to April 1,
1997, and section 240B(d) of the Act, an
alien who was previously granted
voluntary departure and received notice
of the consequences of failing to depart,
but did not depart the United States
within the time specified, is barred for
a specific period of time from various
forms of discretionary relief, including
suspension of deportation and
cancellation of removal. Similarly,
former sections 242B(e)(1), (3) and (4) of
the Act, as in effect prior to April 1,
1997, preclude the Attorney General
from granting suspension of deportation
to aliens who, under certain
circumstances, fail at appear to a
deportation or asylum hearing, or as
ordered for deportation. Applicants for
special rule cancellation of removal are
subject, where applicable, to the bar to
discretionary relief contained in section
240(b)(7) of the Act, relating to failure
to appear at removal proceedings. The
Attorney General has no authority to
waive such bars in the cases in which
they apply.

What are the requirements for
establishing eligibility? The burden is on
the applicant to establish that he or she
meets each of the statutory requirements
for the relief sought and that he or she
is entitled to relief from deportation or
removal as a matter of discretion. As
explained further below, the general
requirements for eligibility relate to the
amount of time the applicant has been



64902

Federal Register/Vol.

63, No. 226/ Tuesday, November 24,

1998 /Proposed Rules

continuously physically present in the
United States, whether the applicant is
and has been of good moral character
during the requisite period of
continuous physical presence, and the
degree of hardship to the applicant or
qualified relative resulting from
removal. There are two basic standards
both for eligibility for suspension of
deportation and for special rule
cancellation of removal, and the
applicable standard is determined by
the grounds of deportability or
inadmissibility that apply. Aliens who
are inadmissible or deportable on
certain criminal or other grounds are
subject to a higher standard that
requires the applicant to establish a
longer period of continuous physical
presence and a higher degree of
hardship resulting from removal. In
addition, special eligibility provisions
may apply to certain individuals who
have been battered or subject to extreme
cruelty, or whose children have been
subject to such abuse, and to certain
individuals who have served in the
United States Armed Forces.

To be eligible for suspension of
deportation under the general standard
set forth in former section 244(a)(1) of
the Act, as in effect prior to April 1,
1997, an applicant must not have been
convicted of an aggravated felony, must
not be deportable for having
participated in Nazi persecution or in
genocide, and must be deportable under
any law of the United States other than
paragraph (a)(2) (criminal grounds),
paragraph (3) (failure to register and
falsification of documents), or paragraph
(4) (security and related grounds) of the
former section 241(a) of the Act, as in
effect prior to April 1, 1997. To be
eligible for special rule cancellation of
removal under the general standard set
forth in section 309(f)(1)(A) of lIRIRA, as
amended by NACARA, an applicant
must not be inadmissible to the United
States under paragraph (2) (criminal and
related grounds) or paragraph (3)
(security and related grounds) of section
212(a) of the Act, or deportable under
paragraph (2) (criminal grounds),
paragraph (3) (failure to register and
falsification of documents), or paragraph
(4) (security and related grounds) of
section 237(a) of Act, and may not be an
alien who has been convicted of an
aggravated felony or has been to be a
persecutor.

An applicant for either form of relief
who meets the foregoing eligibility
requirements must also establish that:

(1) the applicant has been physically
present in the United States
continuously for at least 7 years before
applying for the relief;

(2) the applicant is and has been a
person of good moral character during
those 7 years of physical presence; and

(3) removal from the United States
would result in extreme hardship to the
applicant, or to the applicant’s spouse,
parent, or child, who is a United States
citizen or alien lawfully admitted for
permanent residence.

The applicant must also establish that
the applicant merits relief as a matter of
discretion.

Generally, persons who are
inadmissible or deportable on the basis
of the grounds previously described
(other than those who have been
convicted of an aggravated felony or
involved in the persecution of others)
may still be eligible for suspension of
deportation under former section
244(a)(2) of the Act, as in effect prior to
April 1, 1997, or for special rule
cancellation of removal under section
309(f)(2)(B) of IIRIRA, as amended by
NACARA, under a higher standard. To
be eligible under the higher standard,
the applicant must establish that:

(1) the applicant has been physically
present in the United States
continuously for not less than 10 years
immediately following the commission
of an act, or the assumption of a status,
constituting a ground for deportation or
removal;

(2) the applicant is and has been a
person of good moral character during
that period; and

(3) deportation or removal would
result in exceptional and extremely
unusual hardship to the applicant or to
the applicant’s spouse, parent, or child,
who is a citizen of the United States or
an alien lawfully admitted for
permanent residence. The applicant
must also establish that the applicant
merits relief as a matter of discretion.

What factors are considered in
evaluating continuous physical
presence? For persons covered by
section 203 of NACARA who are
presently in deportation proceedings,
the primary impact of NACARA is the
elimination of the transitional rules
contained in section 309(c)(5) of IIRIRA
relating to the “stop-time” rule and
certain breaks in presence. A person
eligible to apply for suspension of
deportation under NACARA must
establish the required period of
continuous physical presence by the
date on which the application is filed.
A person who is already subject to a
final order of deportation and must
reopen his or her proceedings under 8
CFR 3.43 must establish the required
period of physical presence by no later
than September 11, 1998, regardless of
the date on which service of the
charging document was completed.

The proposed rule repeats the
statutory requirement that an applicant
for suspension of deportation must
establish that any break in continuous
physical presence was brief, casual, and
innocent, and did not meaningfully
interrupt the applicant’s period of
continuous physical presence in the
United States. The proposed rule also
reflects conclusions set forth in case law
that departures under an order of
deportation, departures under an order
of voluntary departure, or departures
during which the applicant formed the
intent to commit a crime meaningfully
interrupt continuous physical presence.

Although applicants for special rule
cancellation of removal are exempt from
the “‘stop-time” provision of section
240A(d)(1) of the Act, they are not
exempt from section 240A(d)(2) of the
Act, relating to breaks in continuous
physical presence. Under section
309(f)(2) of lIRIRA, as amended by
section 203(b) of NACARA, an applicant
for special rule cancellation of removal
will be considered to have failed to
maintain continuous physical presence
in the United States if he or she is
absent from the United States for any
period in excess of 90 days or for any
periods that in the aggregate exceed 180
days. The proposed rule specifies that
periods of shorter duration may be
found to terminate continuous physical
presence if the absence is a meaningful
interruption.

What factors are considered in
evaluating good moral character? To be
eligible for suspension of deportation or
special rule cancellation of removal, the
person will have to establish good moral
character during the requisite period of
continuous physical presence in the
United States. Good moral character is
decided on a case-by-case basis, taking
into account the provisions of section
101(f) of the Act, which identify reasons
a person cannot be found to be of good
moral character, and precedent
decisions by the Board and Federal
courts.

What factors are considered in
evaluating extreme hardship? An
applicant for suspension of deportation
under former section 244(a)(1) of the
Act, as in effect prior to April 1, 1997,
or special rule cancellation of removal
under section 309(f)(1)(A) of IIRIRA, as
amended by section 203 of NACARA,
must establish that his or her
deportation or removal would result in
extreme hardship to the applicant, or to
a parent, child or spouse who is a
United States citizen or lawful
permanent resident alien. In adopting
the same standards for special rule
cancellation of removal as were required
for suspension of deportation under



Federal Register/Vol.

63, No. 226/ Tuesday, November 24,

1998/ Proposed Rules 64903

former section 244(a)(1) of the Act, prior
to amendments by IIRIRA, Congress
appears to have intended the same
standard for extreme hardship to apply
to both forms of relief. The phrase
“extreme hardship” is not defined in
the Act, and NACARA provides no
additional guidelines for interpretation
of this requirement. Instead, ‘‘extreme
hardship” has acquired specific legal
meaning through interpretation by the
Board and Federal courts.

The Board has not set forth a bright
line test for determining “‘extreme
hardship,” finding that “‘extreme
hardship” within the meaning of section
244(a)(1) of the Act ““is not a definable
term of fixed and inflexible content or
meaning. It necessarily depends upon
the facts and circumstances peculiar to
each case.” Matter of Hwang, 10 | & N
Dec. 448, 451 (BIA 1964). Over time,
however, precedent decisions issued by
the Board and federal courts have
created a body of case law that has
provided a framework for analyzing
claims of extreme hardship. See Matter
of Anderson, 16 |1 & N Dec. 596 (BIA
1978); Matter of Ige, 20 1 & N Dec. 880
(BIA 1994); Matter of O-J-0), Int. Dec.
#3280 (BIA 1996); Matter of L-O-G, Int
Dec. #3281 (BIA 1996); Matter of Pilch,
Int. Dec. #3298 (BIA 1996). In these
decisions and others, the Board has
enumerated a series of factors that are
relevant to a determination of extreme
hardship. These precedent decisions are
binding on the Service and EOIR.

Under this proposed rule, asylum
officers will be required to consider
suspension of deportation and special
rule cancellation of removal
applications under the same legal
standards that govern adjudication by
the Immigration Court. Because of the
breadth of the case law governing the
“extreme hardship” standard, the
Department has concluded that a
regulatory compilation of the relevant
factors and standards identified within
this body of law would provide a more
uniform and focused source for
evaluating extreme hardship claims.
This proposed rule is not intended,
however, to overturn or modify existing
case law. Nor does it intend to limit the
development through case law of other
relevant factors. Instead, codification is
intended to assist adjudicators,
attorneys, and applicants to identify
factors that may be relevant to an
extreme hardship determination in the
context of an application for suspension
of deportation or special rule
cancellation of removal. This regulation,
however, does not codify the higher
standard of “‘exceptional and extremely
unusual hardship’ required under
former section 244(a)(2) of the Act, as in

effect prior to April 1, 1997, section
240A(b)(1) of the Act for persons
seeking cancellation of removal, or
section 309(f)(1)(B) of IIRIRA, as
amended by NACARA, for persons
seeking special rule cancellation of
removal.

This proposed rule maintains the
flexibility of the existing standard by
identifying broad factors that have been
cited in existing precedent decisions as
relevant to the evaluation of whether
deportation would result in extreme
hardship to the alien or to his or her
qualified relative. These factors are (1)
the age of the alien, both at the time of
entry to the United States and at the
time of application for suspension of
deportation; (2) the age, number, and
immigration status of the alien’s
children and their ability to speak the
native language and adjust to life in
another country; (3) the health
condition of the alien or the alien’s
child, spouse, or parent and the
availability of any required medical
treatment in the country to which the
alien would be returned; (4) the alien’s
ability to obtain employment in the
country to which the alien would be
returned; (5) the length of residence in
the United States; (6) the existence of
other family members who will be
legally residing in the United States; (7)
the financial impact of the alien’s
departure; (8) the impact of a disruption
of educational opportunities; (9) the
psychological impact of the alien’s
deportation or removal; (10) the current
political and economic conditions in the
country to which the alien would be
returned; (11) family and other ties to
the country to which the alien would be
returned; (12) contributions to and ties
to a community in the United States,
including the degree of integration into
society; (13) immigration history,
including authorized residence in the
United States; and (14) the availability
of other means of adjusting to
permanent resident status.

Ultimately, “‘extreme hardship” must
be evaluated on a case-by-case basis
after a review of all the circumstances
in the case, and none of the listed
factors alone, or taken together,
automatically establishes a claim of
extreme hardship. Nor is the list
exhaustive, as there may be other factors
relevant to the issue of extreme
hardship in a particular case. The listed
factors should not preclude
consideration of other factors raised by
an applicant, nor is an applicant
required to show that each of the listed
factors applies in the applicant’s case, in
order to establish extreme hardship.
Conversely, an adjudicator is not
required to consider factors that have

not been raised in making an extreme
hardship determination.

Generally, no single factor will be
dispositive in making an extreme
hardship determination. Matter of
Anderson, 16 1 & N Dec. 596. To
establish extreme hardship, an applicant
must demonstrate that deportation or
removal would result in a degree of
hardship beyond that typically
associated with deportation or removal.
For example, extreme hardship requires
more than the mere economic
deprivation that might result from an
alien’s deportation from the United
States. Davidson v. INS, 558 F.2d 1361,
1363 (9th Cir. 1977), and Matter of
Sipus, 14 1 & N Dec. 229, 231 (BIA
1972). Loss of a job and the concomitant
financial loss is not synonymous with
extreme hardship. Matter of Pilch, Int.
Dec. #3298. Similarly, readjustment to
life in the native country after having
spent a number of years in the United
States is not the type of hardship that
has been characterized as extreme, since
most aliens who have spent time abroad
suffer this kind of hardship. Matter of
Chumpitazi, 16 | & N 629 (BIA 1978).
The birth of a United States citizen
child does not in itself provide a basis
for a finding of extreme hardship.
Davidson v. INS, 558 F.2d at 1363;
Matter of Kim, 15 1 & N Dec. 88 (BIA
1974). Nor does a significant reduction
in one’s standard of living or inability
to pursue one’s profession, in itself,
compel a finding of extreme hardship.
Matter of Pilch, Int. Dec. #3298.

The Board has also found that “‘a
claim of persecution may not generally
be presented as a means of
demonstrating extreme hardship, for
purposes of suspension of deportation.”
Matter of L-O-G, Int. Dec. #3281. In
those cases in which a claim of
persecution is raised, however, it must
be examined from the perspective of
extreme hardship, rather than on the
basis of the criteria used to identify a
refugee under asylum law. Ordonez v.
INS, 137 F.3d 1120, 1123 (9th Cir.
1998). Consequently, issues such as the
circumstances under which an
individual left his or her country or the
political consequences of such a return
may be relevant to the discussion of
listed factors such as the psychological
impact of deportation or removal,
current country conditions, immigration
history, or remaining ties to the country
of deportation or removal. See Matter of
0-J-0, Int. Dec. #3280 (family’s history
of conflict with Sandinistas factored
into evaluation of effect of current
country conditions).

Thus, a factor that may not in itself be
determinative may become significant,
or even critical, when weighed with all
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the other circumstances and factors
presented. Matter of L-O-G, Int. Dec.
#328. Relevant factors that may not be
considered extreme in themselves must
be considered in the aggregate to
determine whether extreme hardship
exists. Matter of Ige, 20 | & N Dec. at
882. “In all cases, the particular degree
of personal hardship resulting from each
of the factors must be taken into
account.” Matter of L-O-G, Int. Dec.
#328. Similarly, an adjudicator should
not discount the effect of a factor simply
because it is not unique to the
individual. The Board has noted that the
“word ‘extreme’ should not be equated
with ‘unique’ and hardship for
suspension purposes need not be
unique to be extreme.” Id.

V. Adjudication by the Service

How will a decision be made if a
person has applied for both asylum and
suspension of deportation or special
rule cancellation of removal? An asylum
officer will determine eligibility for
suspension of deportation or special
rule cancellation of removal
concurrently with the determination of
eligibility for asylum if an applicant
who is eligible to apply with the Service
under NACARA has applied for both
forms of relief. After considering the
information and documents submitted
by the applicant, the testimony of the
applicant and any witnesses presented
at the interview, relevant country
conditions information, and other
information available to the asylum
officer, the asylum officer will
determine whether the applicant is
eligible for suspension of deportation or
special rule cancellation of removal or
asylum. The Service will grant
suspension of deportation or special
rule cancellation of removal if the
applicant is clearly eligible for the relief
sought. If the Service finds that the
applicant is not clearly eligible for
suspension of deportation or special
rule cancellation of removal and is
ineligible for asylum, the asylum officer
will refer the application for suspension
of deportation or special rule
cancellation of removal to the
Immigration Court (or dismiss the
application without prejudice, if the
applicant is in valid non-immigrant or
immigrant status). The Service will also
process the asylum application under
the terms of the settlement agreement
for eligible ABC class members or under
8 CFR 208.14 for all other NACARA
beneficiaries.

When will the Service refer an
application to the Immigration Court?
Under the proposed rule, asylum
officers will not have the authority to
deny an application for suspension of

deportation or special rule cancellation
of removal. Instead, an asylum officer
will refer an application to the
Immigration Court, if the applicant
appears to be inadmissible or deportable
and any of the following circumstances
apply: )

(1) The applicant appears to be
statutorily ineligible for the relief
sought;

(2) It appears that relief should be
denied as a matter of discretion;

(3) The applicant appears to be
eligible for relief only under the higher
standards set forth in former section
244(a)(2) of the Act, as in effect prior to
April 1, 1997, or section 309(f)(1)(B) of
IIRIRA, as amended by NACARA
(requiring, among other things, 10 years
continuous physical presence and a
showing of exceptional and extremely
unusual hardship resulting from
removal);

(4) The applicant appears eligible for
relief only under the provisions that
apply to battered spouses and children
in former section 244(a)(3) of the Act, as
in effect prior to April 1, 1997, or
section 240A(b)(2) of the Act;

(5) The applicant declines to concede
inadmissibility or deportability; or

(6) The applicant fails to appear for an
interview or for a fingerprint
appointment, and such failure to appear
is unexcused. In the case of an
unexcused failure to appear for an
interview or for fingerprinting, the
Service may refer the application to the
Immigration Court without conducting
an interview, or the Service may dismiss
the application.

Generally, referrals to the Immigration
Court will occur after the Service has
evaluated the application and
determined that the applicant is not
clearly eligible for suspension of
deportation or special rule cancellation
of removal. In the case of applicants
who are only eligible under the higher
standard for either form of relief, referral
is necessary to avoid complex
determinations regarding admissibility
or deportability that are more
appropriately made by an immigration
judge. Other grounds for referral are
related to administrative efficiency and
parallel provisions in 8 CFR part 208
with respect to the referral of asylum
applications.

What happens if the Service finds that
the applicant is eligible for suspension
of deportation or special rule
cancellation of removal, but is not
eligible for asylum? If the Service
determines that the applicant is eligible
for a grant of suspension of deportation
or special rule cancellation of removal
by the Service and makes a preliminary
determination that the applicant is not

eligible for asylum, The Service will
grant the applicant suspension of
deportation or special rule cancellation
of removal and adjust the applicant’s
status to that of lawful permanent
resident. When the Services notifies the
applicant of the decision to grant
suspension of deportation or special
rule cancellation of removal, the Service
will notify the applicant that the Service
has made a preliminary determination
that the applicant is not eligible for
asylum, but that the applicant has the
right to continue to pursue the request
for asylum. At the same time, the
Service will give the applicant the
opportunity to request to pursue the
asylum application or to request in
writing to withdraw the asylum
application. If the applicant requests in
writing to withdraw the asylum
application, the application will be
dismissed without prejudice. If the
applicant wishes to pursue the asylum
application and the applicant is eligible
for ABC benefits, the Service will send
the applicant a Notice of Intent to Deny
the asylum application and provide an
opportunity to rebut the Notice of Intent
to Deny pursuant to the terms of the
settlement agreement. If the applicant is
not eligible for ABC benefits and wishes
to pursue the asylum application, the
Service will send the applicant a Notice
of Intent to Deny in accordance with
current asylum procedures for
applicants who are in valid immigration
status.

What happens if the Service
determines that the applicant is eligible
for both suspension of deportation or
special rule cancellation of removal and
for asylum? If the asylum officer
determines that the applicant is eligible
for both asylum and a grant of
suspension of deportation or special
rule cancellation of removal by the
Service, the Service will grant the
applicant suspension of deportation or
special rule cancellation of removal and
adjust his or her status to that of lawful
permanent resident. After the Service
has adjusted the applicant’s status to
that of lawful permanent resident, the
applicant will still be eligible for
asylum. Section 208 of the Act provides
that an alien who is physically present
in the United States, or who arrives in
the United States, may apply for asylum
irrespective of the alien’s status.
Therefore, if an asylum officer has
found that the applicant is eligible for
asylum, the Service will grant the
applicant’s asylum application.

What happens if the Service finds that
the applicant is eligible for asylum, but
not suspension of deportation or special
rule cancellation of removal? If the
Service determines that the applicant is
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eligible for asylum, but appears
ineligible for suspension of deportation
or special rule cancellation of removal,
the Service will grant the application for
asylum and dismiss the application for
suspension of deportation or special
rule cancellation of removal without
prejudice.

What happens if the Service finds that
the applicant is ineligible for asylum,
suspension of deportation, or special
rule cancellation of removal? If the
Service determines that the applicant is
not eligible for a grant of asylum,
suspension of deportation, or special
rule cancellation of removal by the
Service, and the applicant is not in valid
immigrant or non-immigrant status, the
Service will place the applicant in
removal proceedings or move to
recalendar or resume proceedings before
EOIR if such proceedings were
administratively closed or continued.
The Service will refer the application
for suspension of deportation or special
rule cancellation of removal to the
Immigration Court or, if proceedings
before the Board and been
administratively closed or continued, to
the Board. The asylum application filed
with the Service will also be referred to
the Immigration Court, if the application
is governed by current asylum
regulations. The application for asylum
will be denied, if the application is
governed by the ABC settlement
agreement.

What happens to a pending asylum
application if the Service adjusts the
applicant’s status to that of lawful
permanent resident? Some asylum
applicants may be eligible to adjust their
status to lawful permanent resident
through means other than section 203 of
NACARA. For example, Nicaraguans
and Cubans who have adjusted status
under section 202 of NACARA may no
longer wish to seek asylum in the
United States. To avoid unnecessary
scheduling of such persons for asylum
interviews and unnecessary
adjudications, the Service may notify
the applicant that it intends to dismiss
without prejudice the asylum
application unless the applicant notifies
the Service in writing within 30 days of
the date of the notice that the applicant
would like to pursue the asylum
request.

The process for adjudicating eligible
ABC class members’ asylum
applications is governed by the ABC
settlement agreement and the 1990
asylum regulations. Accordingly, this
provision does not apply to them, and
the Service will not presume their
applications abandoned. However, if the
Service grants an eligible ABC class
member suspension of deportation or

special rule cancellation of removal and
makes a preliminary determination that
the class member is not eligible for
asylum, the Service may notify the class
member of the negative preliminary
assessment regarding asylum eligibility
and give the class member the
opportunity to withdraw the asylum
request.

How will an application be processed
if the applicant was in proceedings in
Immigration Court that were
administratively closed under the ABC
settlement agreement? Pursuant to the
ABC settlement agreement, EOIR
already has administratively closed
proceedings for ABC class members who
were in proceedings before the
Immigration Court. This action was
taken to afford the class members the
opportunity to pursue a de novo asylum
adjudication with the Service. Because
these class members were in deportation
proceedings prior to April 1, 1997, they
may be eligible to apply for suspension
of deportation. If the Service grants
either asylum or suspension of
deportation to a registered ABC class
member whose proceedings with the
Immigration Court were
administratively closed, such grant of
asylum or suspension of deportation
will terminate those proceedings under
this regulation. (The Department
currently is engaged in efforts to clarify
language in the ABC settlement
agreement in accordance with this
proposal for automatic termination of
proceedings before EOIR upon a grant of
asylum). If the Service denies asylum to
a registered ABC class member whose
previous proceedings were
administratively closed and the asylum
officer determines that the applicant is
not clearly eligible for suspension of
deportation, the Service will move to
recalendar proceedings before the
Immigration Court, pursuant to the
settlement agreement. At the same time,
the Service will refer to the Immigration
Court the application for suspension of
deportation.

How will applications be processed
for applicants who have an appeal
pending with the Board of Immigration
Appeals, which was continued under
the ABC settlement? Pursuant to the
ABC settlement agreement, the Board
stayed or continued indefinitely appeals
that had been filed by ABC class
members in order to give them the
opportunity to pursue the benefits of the
settlement agreement. If the Service
grants either asylum or suspension of
deportation to a registered ABC class
member whose proceedings with the
Board were administratively closed or
continued, such grant of asylum or
suspension of deportation will

terminate those proceedings under this
regulation. (As noted above, the
Department currently is engaged in
efforts to clarify language in the ABC
settlement agreement in accordance
with this proposal for automatic
termination of proceedings before EOIR
upon a grant of asylum.) If the Service
denies asylum to an eligible ABC class
member and does not grant suspension
of deportation, the Board shall resume
proceedings upon notice from the
Service, under the terms of the ABC
settlement agreement. The Service will
refer the application for suspension of
deportation to the Board. The Board will
remand proceedings to the immigration
judge solely for adjudication of the
application for suspension of
deportation unless the eligible ABC
class member also moves for, and is
granted, a remand of the asylum
application pursuant to the terms of the
ABC settlement agreement.

How will applications be processed
for class members eligible for ABC
benefits who have been issued a final
order of deportation? Section 203(c) of
NACARA permits eligible NACARA
beneficiaries with final orders to file a
motion to reopen in order to pursue
suspension of deportation or special
rule cancellation of removal under
NACARA. Section 203(c) requires that
all NACARA beneficiaries who are
under final orders of deportation,
including ABC class members, must
have filed a motion to reopen no later
than September 11, 1998, in order to
obtain relief under section 203 of
NACARA. (The applicable rule, 8 CFR
3.43, was published in the Federal
Register on June 11, 1998, at 63 FR
31890.)

An ABC class member who has been
issued a final order, but currently has an
asylum application pending before the
Service, may file an application for
suspension of deportation with the
Service only if he or she has filed a
motion to reopen with EOIR, and the
motion has been granted. Unless the
case is reopened, the alien will remain
subject to the order of deportation,
which will be enforceable if the alien is
denied asylum under the terms of the
ABC settlement agreement. If the motion
is granted, the ABC class member may
move to have his or her deportation
proceedings administratively closed in
order to apply for suspension of
deportation with the Service. As is the
case for all NACARA beneficiaries with
final orders, eligible ABC class members
who have challenged their immigration
proceedings in Federal court must file
and be granted a motion to reopen by
EOIR in order to seek relief under
section 203 of NACARA. If the applicant
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has pending in Federal court a case that
was stayed so that the applicant could
pursue ABC benefits, the Government
will wait until the application for
suspension of deportation is adjudicated
before requesting that court proceedings
be resumed or dismissed.

All motions to reopen under section
203(c) of NACARA must have been filed
on or before September 11, 1998.
Therefore, any alien who did not file a
motion to reopen by that date is no
longer eligible to file a motion to reopen
proceedings under section 203(c) of
NACARA.

Employment Authorization

Are applicants for suspension of
deportation or special rule cancellation
of removal eligible for employment
authorization? Yes. Under current
regulations, applicants for suspension of
deportation or cancellation of removal
are eligible to apply for and be granted
employment authorization. 8 CFR
274a.12(c)(10). Applicants for
suspension of deportation or special
rule cancellation of removal under
section 203 of NACARA will also be
eligible to apply for and be granted
employment authorization under this
provision at the time of filing an
application with the Service or EOIR.

Travel Outside the United States

Is an applicant permitted to travel
outside the United States while an
application for suspension of
deportation or special rule cancellation
of removal is pending? Applicants for
suspension of deportation or special
rule cancellation of removal under
NACARA are subject to present rules
and procedures governing advance
parole. Nothing in NACARA authorizes
travel outside the United States for
beneficiaries. Those NACARA
beneficiaries who leave the country
without first obtaining advance parole
and who are inadmissible under section
212(a)(C) or 212(a)(7) may be subject on
their return to expedited removal under
section 235(b) of the Act.

NACARA beneficiaries who leave the
country and are paroled back in will no
longer be eligible for suspension of
deportation since they would be
inadmissible to the United States, rather
than deportable from the United States.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
impact on a substantial number of small
entities because of the following reason:
This rule would provide new

administrative procedures for the
Service to consider applications from
certain Guatemalans, Salvadorans,
nationals of former Soviet Bloc
countries, and their qualified relatives
who are applying for suspension of
deportation or special rule cancellation
of removal and, if granted, to adjust
their status to that of lawful permanent
resident. It will have no effect on small
entities, as that term is defined in 5
U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. §804.
This rule will not result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review.
Accordingly, this regulation has been
submitted to the Office of Management
and Budget for review.

Executive Order 12612

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibility among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Executive Order 12988—Civil Justice
Reform

This proposed rule meets the
applicable standards set forth in
sections 3(a) and (3)(b)(2) of Executive
Order 12988.

Paperwork Reduction Act

This rule requires applicants to
provide biographical data and
information regarding eligibility for
relief under section 203 of NACARA on
an application form (Form 1-881). This
requirement is considered an
information collection that is subject to
review by OMB under the Paperwork
Reduction Act of 1995. The Service
issued a 60-day notice in the Federal
Register on May 8, 1998, at 63 FR
25523, requesting comments on this
new information collection. No
comments were received during that
initial 60-day comment period. On July
23, 1998, the Service issued a notice in
the Federal Register, at 63 FR 39596,
extending the comment period by 30
days. Comments were received and
considered, and certain changes made to
the proposed Form 1-881 in light of
those comments.

The Service solicits additional public
comments on the information collection
requirements in order to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

In calculating the overall burden this
requirement will place upon the public,
the Service estimates that no more than
100,000 individuals will apply for relief
under section 203 of NACARA in any
single year. The Service also estimates
that it will take each applicant
approximately 12 hours to comply with
the information collection requirement.
This amounts to 1,200,000 total burden
hours, which equates to an annual cost
to the public of $33.5 million a year.



Federal Register/Vol.

63, No. 226/ Tuesday, November 24,

1998/ Proposed Rules 64907

The following is the formula for
determining the cost to the public:
(100,000 respondents x $215 application
fee = $21,500,000)+(100,000
respondents x 12 hours per response x
$10+$12,000,000)=$33,500,000.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, Room 10235, New Executive
Office Building, Washington, DC 20503;
Attention: Stuart Shapiro, Desk Officer
for the Immigration and Naturalization
Service.

If you have additional comments,
suggestions, or need a copy of the
proposed information collection
instrument with instructions, or
additional information, please contact
Richard A. Sloan, (202) 514-3291,
Director, Policy Directives and
Instructions Branch, Immigration and
Naturalization Service, U.S. Department
of Justice, Room 5307, 425 | Street, NW.,
Washington, DC 20536.

As required by section 3507(d) of the
Paperwork Reduction Act of 1995, the
Service has submitted a copy of the
Form 1-881 and this proposed rule to
OMB for its review of the information
collection requirements. OMB is
required to make a decision concerning
the collection of information contained
in the proposed regulation between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment to
the Service on the proposed regulation.

List of Subjects

8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Surety
bonds.

8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 240

Administrative practice and
procedure, Immigration.

8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

Accordingly, chapter | of title 8 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 5523, 8 U.S.C.
1101, 1103, 1201, 1252 note, 1252b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2.

2.1n §103.1, the last sentence in
paragraph (g)(3)(ii) is revised to read as
follows:

§103.1 Delegations of authority.

* * * * *

(g) * X *

(3) * X *

(ii) Asylum officers. * * * Asylum
officers are delegated the authority to
hear and adjudicate credible fear of
persecution determinations under
section 235(b)(1)(B) of the Act,
applications for asylum and for
withholding of removal, as provided
under 8 CFR part 208, and applications
for suspension of deportation and
special rule cancellation of removal, as
provided under 8 CFR part 240, subpart
H.

* * * * *

3.In §103.7, paragraph (b)(1) is
amended by adding the entry for “Form
1-881" to the listing of fees, in proper
numerical sequence, to read as follows:

§103.7 Fees.

* * * * *
(b) * X *
(1) * X *

* * * * *

Form 1-881. For filing an application for
suspension of deportation or special rule
cancellation of removal (pursuant to section
203 of Public Law 105-100):

—$215 for adjudication by the Service,
except that the maximum amount payable by
family members (related as husband, wife,
unmarried child under 21, unmarried son, or
unmarried daughter) who submit
applications of the same time shall be $430.

—$100 for adjudication by the Immigration
Court (a single fee of $100 will be charged
whenever applications are filed by two or
more aliens in the same proceedings). The
$100 fee is not required if the Form 1-881
is referred to the Immigration Court by the
Service.

* * * * *

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

4. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1226, 1252,
1282, 8 CFR part 2.

5. Section 208.14 is amended by
revising the section heading and by
adding a new paragraph (f), to read as
follows:

§208.14 Approval, denial, referral or
dismissal of application.
* * * * *

(f) If an asylum applicant is granted
adjustment of status to lawful
permanent resident, the Service may
notify the applicant that his or her
asylum application will be presumed
abandoned and dismissed without
prejudice, unless the applicant requests
in writing within 30 days of the notice
that the asylum application be
adjudicated. If an applicant does not
respond within 30 days of the date of
the notice, the Service may presume the
asylum application abandoned and
dismiss it without prejudice.

PART 240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

6. The authority citation for part 240
is revised to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1224, 1225, 1226, 1227, 1251, 1252 note,
1252a, 1252b, 1362; secs. 202, 203, and 204
of Pub. L. 105-100 (111 Stat. 2160, 2193); 8
CFR part 2.

7. In subpart F, a new § 240.58 is
added to read as follows:

§240.58 Extreme hardship.

(a) To be eligible for suspension of
deportation under former section
244(a)(1) of the Act, as in effect prior to
April 1, 1997, the alien must meet the
requirements set forth in the Act, which
include a showing that deportation
would result in extreme hardship to the
alien or to the alien’s spouse, parent, or
child, who is a citizen of the United
States or an alien lawfully admitted for
permanent residence. Extreme hardship
is evaluated on a case-by-case basis,
taking into account the particular facts
and circumstances of each case.
Applicants are encouraged to cite in
their applications and to document all
applicable factors, as the presence or
absence of any one factor is not
determinative in evaluating extreme
hardship. Adjudicators should weigh all
relevant factors presented and consider
them in light of the totality of the
circumstances, but are not required to
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offer an independent analysis of each
listed factor when rendering a decision.

(b) To establish extreme hardship, an
applicant shall demonstrate that
deportation would result in a degree of
hardship beyond that typically
associated with deportation. Factors that
may be considered in evaluating
whether deportation would result in
extreme hardship to the alien or to the
alien’s qualified relative include, but are
not limited to, the following:

(1) The age of the alien, both at the
time of entry to the United States and
at the time of application for suspension
of deportation;

(2) The age, number, and immigration
status of the alien’s children and their
ability to speak the native language and
to adjust to life in another country;

(3) The health condition of the alien
or the alien’s children, spouse, or
parents and the availability of any
required medical treatment in the
country to which the alien would be
returned;

(4) The alien’s ability to obtain
employment in the country to which the
alien would be returned;

(5) The length of residence in the
United States;

(6) The existence of other family
members who will be legally residing in
the United States;

(7) The financial impact of the alien’s
departure;

(8) The impact of a disruption of
educational opportunities;

(9) The psychological impact of the
alien’s deportation;

(10) The current political and
economic conditions in the country to
which the alien would be returned;

(11) Family and other ties to the
country to which the alien would be
returned,;

(12) Contributions to and ties to a
community in the United States,
including the degree of integration into
society;

(13) Immigration history, including
authorized residence in the United
States; and

(14) The availability of other means of
adjusting to permanent resident status.

(c) Nothing in paragraph (a) of this
section shall be construed as creating
any right, interest, or entitlement that is
legally enforceable by or on behalf of
any party against the United States or its
agencies, officers, or any other person.

8. Part 240 is amended by adding
Subpart H to read as follows:

Subpart H—Applications for Suspension of
Deportation or Special Rule Cancellation of
Removal Under Section 203 of Public Law
105-100

Sec.
240.60 Definitions.
240.61 Applicability.

240.62
240.63

Jurisdiction.

Application process.

240.64 Eligibility—general.

240.65 Eligibility for suspension of
deportation.

240.66 Eligibility for special rule
cancellation of removal.

240.67 Procedure for interview before an
asylum officer.

240.68 Failure to appear at an interview
before an asylum officer or failure to
follow requirements for fingerprinting.

240.69 Reliance on information compiled
by other sources.

240.70 Decision by the Service.

Subpart H—Applications for
Suspension of Deportation or Special
Rule Cancellation of Removal Under
Section 203 of Public Law 105-100

§240.60 Definitions.

As used in this subpart the term:

ABC refers to American Baptist
Churches v. Thornburgh, 760 F. Supp.
796 (N.D. Cal. 1991).

ABC class member refers to:

(1) Any Guatemalan national who first
entered the United States on or before
October 1, 1990; and

(2) Any Salvadoran national who first
entered the United States on or before
September 19, 1990.

IIRIRA refers to the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, enacted as
Public Law 104-208 (110 Stat. 3009—
625).

NACARA refers to the Nicaraguan
Adjustment and Central American
Relief Act (NACARA), enacted as title Il
of Public Law 105-100 (111 Stat. 2160,
2193), as amended by the Technical
Corrections to the Nicaraguan
Adjustment and Central American
Relief Act, Public Law 105-139 (111
Stat. 2644).

Registered ABC class member refers to
an ABC class member who:

(1) In the case of an ABC class
member who is a national of Guatemala,
properly submitted an ABC registration
form to the Service on or before
December 31, 1991; or

(2) In the case of an ABC class
member who is a national of El
Salvador, properly submitted an ABC
registration form to the Service on or
before October 31, 1991, or applied for
temporary protected status on or before
October 31, 1991.

§240.61 Applicability.

(a) Except as provided in paragraph
(b) of this section, this subpart H applies
to the following aliens:

(1) A registered ABC class member
who has not been apprehended at the
time of entry after December 19, 1990;

(2) A Guatemalan or Salvadoran
national who filed an application for

asylum with the Service on or before
April 1, 1990;

(3) An alien who entered the United
States on or before December 31, 1990,
filed an asylum application on or before
December 31, 1991, and, at the time of
filing the application was a national of
the Soviet Union, Russia, any republic
of the former Soviet Union, Latvia,
Estonia, Lithuania, Poland,
Czechoslovakia, Romania, Hungary,
Bulgaria, Albania, East Germany,
Yugoslavia, or any state of the former
Yugoslavia;

(4) An alien who is the spouse or
child of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section, at the time a decision is made
to suspend the deportation, or cancel
the removal, of the individual described
in paragraph (a)(1), (a)(2), or (a)(3) of
this section;

(5) An alien who is:

(i) The unmarried son or unmarried
daughter of an individual described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section and is 21 years of age or older
at the time a decision is made to
suspend the deportation, or cancel the
removal, of the parent described in
paragraph (a)(1), (a)(2), or (a)(3) of this
section; and

(ii) Entered the United States on or
before October 1, 1990.

(b) This subpart H does not apply to
any alien who has been convicted at any
time of an aggravated felony, as defined
in section 101(a)(43) of the Act.

§240.62 Jurisdiction.

(a) Office of International Affairs.
Except as provided in paragraph (b) of
this section, the Office of International
Affairs shall have initial jurisdiction to
grant or refer to the Immigration Court
or Board an application for suspension
of deportation or special rule
cancellation of removal filed by an alien
described in §240.61, provided:

(1) In the case of a national of El
Salvador described in § 240.61(a)(1), the
alien filed a complete asylum
application on or before January 31,
1996 (with an administrative grace
period extending to February 16, 1996),
or otherwise met the asylum application
filing deadline pursuant to the ABC
settlement agreement, and the
application is still pending adjudication
by the Service;

(2) In the case of a national of
Guatemala described in §240.61(a)(1),
the alien filed a complete asylum
application on or before January 3, 1995,
or otherwise met the asylum application
filing deadline pursuant to the ABC
settlement agreement, and the
application is still pending adjudication
by the Service;
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(3) In the case of an individual
described in §240.61(a) (2) or (3), the
individual’s asylum application is
pending adjudication by the Service;

(4) In the case of an individual
described in §240.61(a) (4) or (5), the
individual’s parent or spouse has an
application pending with the Service
under this subpart H or has been
granted relief by the Service under this
subpart.

(b) Immigration Court. The
Immigration court shall have exclusive
jurisdiction over an application for
suspension of deportation or special
rule cancellation of removal filed
pursuant to section 309(f)(1) (A) or (B)
of IIRIRA, as amended by NACARA, by
an alien who has been served Form |-
221, Order to Show Cause, or Form |-
862, Notice to Appear, after a copy of
the charging document has been filed
with the Immigration court, unless the
alien is covered by one of the following
exceptions:

(1) Certain ABC class members. (i)
The alien is a registered ABC class
member for whom proceedings before
the immigration judge or the Board were
administratively closed or continued
(including those aliens who had final
orders of deportation or removal who
have filed and been granted a Motion to
Reopen as required under 8 CFR 3.43);

(it) The alien is eligible for benefits of
the ABC settlement agreement and has
not had the de novo asylum
adjudication under the settlement
agreement; and

(iii) The alien has not moved for and
been granted a motion to recalendar
proceedings before the Immigration
Court or the Board to request
suspension of deportation.

(2) Spouses, children, unmarried
sons, and unmarried daughters. (i) The
alien is described in §240.61(a)(4) or
(5);

(i) The alien’s spouse or parent is
described in §240.61(a)(1), (a)(2), or
(2)(3) and has Form 1-881 pending with
the Service; and

(iii) The alien’s proceedings before the
Immigration Court have been
administratively closed, or the alien’s
proceedings before the Board have been
continued, to permit the alien to file an
application for suspension of
deportation or special rule cancellation
of removal with the Service.

§240.63 Application process.

(a) Except as provided in paragraph
(b) of this section, the application must
be made on a Form 1-881, Application
for Suspension of Deportation or Special
Rule Cancellation of Removal (pursuant
to section 203 of Public Law 105-100
(NACARA)), and filed in accordance

with the instructions for that form. Each
application must be filed with the filing
and fingerprint fees as provided in
§103.7(b) of this subchapter, or request
for fee waiver, as provided in §103.7(c)
of this subchapter. The fact that an
applicant has also applied for asylum
does not exempt the applicant from the
fingerprinting fees associated with the
Form 1-881.

(b) Applications filed with EOIR. If
jurisdiction rests with the Immigration
Court under § 260.62(b), the application
must be made on the Form 1-881, if
filed subsequent to the effective date of
the interim or final rule. The application
form, along with any supporting
documents, must be filed with the
Immigration Court and served on the
Service’s district counsel in accordance
with the instructions for the form.
Applications for suspension of
deportation or special rule cancellation
of removal filed prior to the effective
date of the interim or final rule shall be
filed on Form EOIR-40, Application for
Suspension of Deportation.

(c) Applications filed with the Service.
If jurisdiction rests with the Service
under §240.62(a), the Form 1-881 and
supporting documents must be filed at
the appropriate Service Center in
accordance with the instructions for the
form.

§240.64 Eligibility—general.

(a) Burden and standard of proof. The
burden of proof is on the applicant to
establish by a preponderance of the
evidence that he or she is eligible for
suspension of deportation or special
rule cancellation of removal and that
discretion should be exercised to grant
relief.

(b) Calculation of continuous physical
presence and certain breaks in presence.
For purposes of calculating continuous
physical presence under this section,
section 309(c)(5)(A) of IIRIRA and
section 240A(d)(1) of the Act shall not
apply to persons described in § 240.61.

(1) For applications for suspension of
deportation made under former section
244 of the Act, as in effect prior to April
1, 1997, the burden of proof is on the
applicant to establish that any breaks in
continuous physical presence were
brief, casual, and innocent and did not
meaningfully interrupt the period of
continuous physical presence in the
United States.

(2) For applications for special rule
cancellation of removal made under
section 309(f)(1) of IIRIRA, as amended
by NACARA, the applicant shall be
considered to have failed to maintain
continuous physical presence in the
United States if he or she has departed
from the United States for any period in

excess of 90 days or for any periods in
the aggregate exceeding 180 days. The
burden is on the applicant to establish
that any period of absence less than 90
days was brief, casual, and innocent and
did not meaningfully interrupt the
period of continuous physical presence
in the United States.

(3) For all applications made under
this subpart, a period of continuous
physical presence is terminated
whenever an alien is removed from the
United States under an order issued
pursuant to any provision of the Act or
the alien has voluntarily departed under
the threat of deportation or when the
departure is made for purposes of
committing an unlawful act.

(4) The requirements of continuous
physical presence in the United States
under this subpart shall not apply to an
alien who:

(i) Has served for a minimum period
of 24 months in an active-duty status in
the Armed Forces of the United States
and, if separated from such service, was
separated under honorable conditions,
and

(ii) At the time of the alien’s
enlistment or induction was in the
United States.

(c) Factors relevant to extreme
hardship. Extreme hardship is decided
on a case-by-case basis, taking into
account the particular facts and
circumstances of the claim and
considering the factors enumerated in
§240.58. For purposes of evaluating
eligibility for special rule cancellation of
removal under this subpart, the factors
enumerated in § 240.58 pertaining to
extreme hardship resulting from
deportation shall apply equally to
extreme hardship resulting from
removal.

§240.65 Eligibility for suspension of
deportation.

(a) To establish eligibility for
suspension of deportation under this
section, the applicant must be described
in 8§ 240.61, must establish that he or she
is eligible under former section 244 of
the Act, as in effect prior to April 1,
1997, must not be subject to any bars to
eligibility in former section 242B(e) of
the Act, as in effect prior to April 1,
1997, or any other provisions of law,
and must not have been convicted of an
aggravated felony or be an alien
described in former section 241(a)(4)(D)
of the Act, as in effect prior to April 1,
1997 (relating to Nazi persecution and
genocide).

(b) General rule. To establish
eligibility for suspension of deportation
under former section 244(a)(1) of the
Act, as in effect prior to April 1, 1997,
an alien must be deportable under any
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law of the United States, except the
provisions specified in paragraph (c) of
this section, and must establish:

(1) The alien has been physically
present in the United States for a
continuous period of not less than 7
years immediately preceding the date
the application was filed;

(2) During all of such period the alien
was and is a person of good moral
character; and

(3) The alien’s deportation would, in
the opinion of the Attorney General,
result in extreme hardship to the alien
or to the alien’s spouse, parent, or child,
who is a citizen of the United States or
an alien lawfully admitted for
permanent residence.

(c) Aliens deportable on criminal or
certain other grounds. To establish
eligibility for suspension of deportation
under former section 244(a)(2) of the
Act, as in effect prior to April 1, 1997,
an alien who is deportable under
paragraph (2), (3), or (4) of former
section 241(a) of the Act, as in effect
prior to April 1, 1997 (relating to
criminal activity, document fraud,
failure to register, and security threats),
must establish:

(1) The alien has been physically
present in the United States for a
continuous period of not less than 10
years immediately following the
commission of an act, or the assumption
of a status, constituting a ground for
deportation;

(2) During all of such period the alien
has been and is a person of good moral
character; and

(3) The alien’s deportation would, in
the opinion of the Attorney General,
result in exceptional and extremely
unusual hardship to the alien, or to the
alien’s spouse, parent, or child, who is
a citizen of the United States or an alien
lawfully admitted for permanent
residence.

(d) Battered spouses and children. To
establish eligibility for suspension of
deportation under former section
244(a)(3) of the Act, as in effect prior to
April 1, 1997, an alien must be
deportable under any law of the United
States, except former section
241(a)(1)(G) of the Act, as in effect prior
to April 1, 1997) (relating to marriage
fraud), and except the provisions
specified in paragraph (c) of this
section, and must establish:

(1) The alien has been physically
present in the United States for a
continuous period of not less than 3
years immediately preceding the date
the application was filed;

(2) The alien has been battered or
subjected to extreme cruelty in the
United States by a spouse or parent who
is a United States citizen or lawful

permanent resident (or is the parent of
a child of a United States citizen or
lawful permanent resident and the child
has been battered or subjected to
extreme cruelty in the United States by
such citizen or permanent resident
parent); and

(3) During all of such time in the
United States the alien was and is a
person of good moral character; and

(4) The alien’s deportation would, in
the opinion of the Attorney General,
result in extreme hardship to the alien
or the alien’s parent or child.

§240.66 Eligibility for special rule
cancellation of removal.

(a) To establish eligibility for special
rule cancellation of removal, the
applicant must show he or she is
eligible under section 309(f)(1) of
IIRIRA, as amended by section 203 of
NACARA. The applicant must be
described in §240.61, must be
inadmissible or deportable, must not be
subject to any bars to eligibility in
sections 240(b)(7), 240B(d), or 240A(c)
of the Act, or any other provisions of
law, and must not have been convicted
of an aggravated felony or be an alien
described in section 241(b)(3)(B)(i) of
the Act (relating to persecution of
others).

(b) General rule. To establish
eligibility for special rule cancellation of
removal under section 309(f)(1)(A) of
IIRIRA, as amended by section 203 of
NACARA, the alien must establish:

(1) The alien is not inadmissible
under paragraph (2) or (3) of section
212(a) or deportable under paragraph
(2), (3) or (4) of section 237(a) of the Act
(relating to criminal activity, document
fraud, failure to register, and security
threats);

(2) The alien has been physically
present in the United States for a
continuous period of 7 years
immediately preceding the date the
application was filed;

(3) The alien has been a person of
good moral character during the
required period of continuous physical
presence; and

(4) The alien’s removal from the
United States would result in extreme
hardship to the alien, or to the alien’s
spouse, parent or child who is a United
States citizen or an alien lawfully
admitted for permanent residence.

(c) Aliens inadmissible or deportable
on criminal or certain other grounds. To
establish eligibility for special rule
cancellation of removal under section
309(f)(1)(B) of IIRIRA, as amended by
section 203 of NACARA, the alien must
be described in §240.61 and establish:

(1) The alien is inadmissible under
section 212(a)(2) of the Act (relating to

criminal activity), or deportable under
section 237(a)(2) (other than section
237(a)(2)(A)(iii), relating to aggravated
felony convictions), or 237(a)(3) of the
Act (relating to criminal activity,
document fraud, and failure to register);

(2) The alien has been physically
present in the United States for a
continuous period of not less than 10
years immediately following the
commission of an act, or the assumption
of a status, constituting a ground for
removal;

(3) The alien has been a person of
good moral character during the
required period of continuous physical
presence; and

(4) The alien’s removal from the
United States would result in
exceptional and extremely unusual
hardship to the alien or the alien’s
spouse, parent, or child, who is a United
States citizen or an alien lawfully
admitted for permanent residence.

§240.67 Procedure for interview before an
asylum officer.

(a) Fingerprinting requirements. The
Service will notify each applicant 14
years of age or older to appear for an
interview only after the applicant has
complied with fingerprinting
requirements pursuant to § 103.2(e) of
this subchapter, and the Service has
received a definitive response from the
Federal Bureau of Investigation (FBI)
that a full criminal background check
has been completed. A definitive
response that a full criminal background
check on an applicant has been
completed includes:

(1) Confirmation from the FBI that an
applicant does not have an
administrative or criminal record;

(2) Confirmation from the FBI that an
applicant has an administrative or a
criminal record; or

(3) Confirmation from the FBI that
two properly prepared fingerprint cards
(Form FD-258) have been determined
unclassifiable for the purpose of
conducting a criminal background
check and have been rejected.

(b) Interview. (1) The asylum officer
shall conduct the interview in a non-
adversarial manner and, except at the
request of the applicant, separate and
apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful information
bearing on the applicant’s eligibility for
suspension of deportation or special
rule cancellation of removal. If the
applicant has an asylum application
pending with the Service, the asylum
officer shall also elicit information
relating to the application for asylum in
accordance with §208.9 of this
subchapter. At the time of the interview,
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the applicant must provide complete
information regarding the applicant’s
identity, including name, date and place
of birth, and nationality, and may be
required to register this identity
electronically or through any other
means designated by the Attorney
General.

(2) The applicant may have counsel or
a representative present, may present
witnesses, and may submit affidavits of
witnesses and other evidence.

(3) An applicant unable to proceed
with the interview in English must
provide, at no expense to the Service, a
competent interpreter fluent in both
English and a language in which the
applicant is fluent. The interpreter must
be at least 18 years of age. The following
individuals may not serve as the
applicant’s interpreter: the applicant’s
attorney or representative of record; a
witness testifying on the applicant’s
behalf; or, if the applicant also has an
asylum application pending with the
Service, a representative or employee of
the applicant’s country of nationality,
or, if stateless, country of last habitual
residence. Failure without good cause to
comply with this paragraph may be
considered a failure to appear for the
interview for purposes of § 240.68.

(4) The asylum officer shall have
authority to administer oaths, verify the
identify of the applicant (including
through the use of electronic means),
verify the identify of any interpreter,
present and receive evidence, and
question the applicant and any
witnesses.

(5) Upon completion of the interview,
the applicant or the applicant’s
representative shall have an opportunity
to make a statement or comment on the
evidence presented. The asylum officer
may, in the officer’s discretion, limit the
length of such statement or comment
and may require its submission in
writing. Upon completion of the
interview, the applicant shall be
informed that the applicant must appear
in person to receive and to acknowledge
receipt of the decision and any other
accompanying material at a time and
place designated by the asylum officer,
except as otherwise provided by the
asylum officer.

(6) The asylum officer shall consider
evidence submitted by the applicant
with the application, as well as any
evidence submitted by the applicant
before or at the interview. As a matter
of discretion, the asylum officer may
grant the applicant a brief extension of
time following an interview during
which the applicant may submit
additional evidence.

§240.68 Failure to appear at an interview
before an asylum officer or failure to follow
requirements for fingerprinting.

Failure to appear for a scheduled
interview without prior authorization
may result in dismissal of the
application or waiver of the right to an
interview. Failure to comply with
fingerprint processing requirements
without good cause may result in
dismissal of the application or waiver of
the right to an adjudication by an
asylum officer. Failure to appear shall
be excused if the notice of the interview
or fingerprint appointment was not
mailed to the applicant’s current
address and such address had been
provided to the Office of International
Affairs by the applicant prior to the date
of mailing in accordance with section
265 of the Act and regulations
promulgated thereunder, unless the
asylum officer determines that the
applicant received reasonable notice of
the interview or fingerprinting
appointment. Failure to appear at the
interview or fingerprint appointment
shall be excused if the applicant
demonstrates that such failure was the
result of exceptional circumstances.

§240.69 Reliance on information compiled
by other sources.

In determining whether an applicant
is eligible for suspension of deportation
or special rule cancellation of removal,
the asylum officer may rely on material
described in §208.12 of this chapter.
Nothing in this subpart shall be
construed to entitle the applicant to
conduct discovery directed towards
records, officers, agents, or employees of
the Service, the Department of Justice,
or the Department of State.

§240.70 Decision by the Service.

(a) Service of decision. Unless
otherwise provided by an Asylum
Office, the applicant will be required to
return to the Asylum Office to receive
service of the decision on the
applicant’s application. If the applicant
does not speak English fluently, the
applicant shall bring an interpreter
when returning to the office to receive
service of the decision.

(b) Grant of suspension of
deportation. An asylum officer may
grant suspension of deportation to an
applicant eligible to apply for this relief
with the Service who qualifies for
suspension of deportation under former
section 244(a)(1) of the Act, as in effect
prior to April 1, 1997, who is not an
alien described in former section
241(a)(4)(D) of the Act, as in effect prior
to April 1, 1997, and who admits
deportability under any law of the
United States, excluding paragraph (2),

(3), or (4) of former section 241(a) of the
Act, as in effect prior to April 1, 1997.
If the Service has made a preliminary
decision to grant the applicant
suspension of deportation under this
subpart, the applicant shall be notified
of that decision and asked to sign an
admission of deportability or
inadmissibility. The applicant must sign
the concession before the Service may
grant the relief sought. If suspension of
deportation is granted, the Service shall
adjust the status of the alien to lawful
permanent resident, effective as of the
date that suspension of deportation is
granted.

(c) Grant of cancellation of removal.
An asylum officer may grant
cancellation of removal to an applicant
who is eligible to apply for this relief
with the Service, and who qualifies for
cancellation of removal under section
309(f)(1)(A) of IIRIRA, as amended by
section 203 of NACARA, and who
admits deportability under section
237(a), excluding paragraphs (2), (3),
and (4), of the Act, or inadmissibility
under section 212(a), excluding
paragraphs (2) or (3), of the Act. If the
Service has made a preliminary decision
to grant the applicant cancellation of
removal under this subpart, the
applicant shall be notified of that
decision and asked to sign an admission
of deportability or inadmissibility. The
applicant must sign the concession
before the Service may grant the relief
sought. If the Service grants cancellation
of removal, the Service shall adjust the
status of the alien to lawful permanent
resident, effective as of the date that
cancellation of removal is granted.

(d) Referral of the application. Except
as provided in paragraphs (e) and (f) of
this section, and unless the applicant is
granted asylum or is in lawful
immigrant or non-immigrant status, an
asylum officer shall refer the application
for suspension of deportation or special
rule cancellation of removal to the
Immigration Court for adjudication in
deportation or removal proceedings, if:

(1) The applicant is not clearly
eligible for suspension of deportation
under former section 244(a)(1) of the
Act as in effect prior to April 1, 1997,
or for cancellation of removal under
section 309(f)(1)(A of lIIRIRA, as
amended by NACARA;

(2) The applicant does not appear to
merit relief as a matter of discretion;

(3) The applicant appears to be
eligible for suspension of deportation or
special rule cancellation of removal
under this subpart, but does not admit
deportability or inadmissibility; or

(4) The applicant failed to appear for
a scheduled interview with an asylum
officer or failed to comply with
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fingerprinting processing requirements
and such failure(s) was not excused by
the Service, unless the application is
dismissed.

(e) Dismissal of the application. An
asylum officer shall dismiss without
prejudice an application for suspension
of deportation or special rule
cancellation of removal submitted by an
applicant who has been granted asylum,
or who is in lawful immigrant or non-
immigrant status. An asylum officer
may also dismiss an application for
failure to appear, pursuant to § 240.68.

(f) Special provisions for certain ABC
class members whose proceedings
before EOIR were administratively
closed or continued. The following
provisions shall apply with respect to
an ABC class member who was in
proceedings before the Immigration
Court or the Board, and those
proceedings were closed or continued
pursuant to the ABC settlement
agreement:

(1) Suspension of deportation or
asylum granted. If an asylum officer
grants asylum or suspension of
deportation, the previous proceedings
before the Immigration Court or Board
shall be terminated as a matter of law on
the date relief is granted.

(2) Asylum denied and application for
suspension of deportation not approved.
If an asylum officer denies asylum and
does not grant the applicant suspension
of deportation, the Service shall move to
recalendar proceedings before the
Immigration Court or resume
proceedings before the Board,
whichever is appropriate. The Service

the Board the application for suspension
of deportation. In the case where
jurisdiction rests with the Board, an
application for suspension of
deportation that is referred to the Board
will be remanded to the immigration
judge for adjudication.

(9) Special provisions for dependents
whose proceedings before EOIR were
administratively closed or continued. If
an asylum officer grants suspension of
deportation or special rule cancellation
of removal to an applicant described in
§240.61(a)(4) or (a)(5), whose
proceedings before EOIR were
administratively closed or continued,
those proceedings shall terminate as of
the date the relief is granted. If
suspension of deportation or special
rule cancellation of removal is not
granted, the Service shall move to
recalendar proceedings before the
Immigration Court or resume
proceedings before the Board,
whichever is appropriate. The Service
shall refer to the Immigration Court or
the Board the application for suspension
of deportation or special rule
cancellation of removal. In the case
where jurisdiction rests with the Board,
an application for suspension of
deportation or special rule cancellation
of removal that is referred to the Board
will be remanded to the immigration
judge for adjudication.

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

9. The authority citation for part 274a

Authority: 8 U.S.C. 1101, 1103, 1324a; 8
CFR part 2.

10. Section 274a.12 is amended by
revising the first sentence in paragraph
(c)(10), to read as follows:

§274a.12 Classes of aliens authorized to
accept employment.
* * * * *

(C) * * *

(10) An alien who has filed an
application for suspension of
deportation under section 244 of the Act
(as it existed prior to April 1, 1997),
cancellation of removal pursuant to
section 240A of the Act, or special rule
cancellation of removal under section
309(f)(1) of the Illegal Immigration
Reform and Immigrant Responsibility
Act of 1996, enacted as Public Law 104—
208 (110 Stat. 3009-625) (as amended
by the Nicaraguan Adjustment and
Central American Relief Act (NACARA),
title 1l of Public Law 105-100 (111 Stat.
2160, 2193) and whose application has
been accepted by the Service or EOIR.

* X *

* * * * *

PART 299—IMMIGRATION FORMS

11. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103; 8 CFR part
2.

12. Section 299.1 is amended in the
table by adding the entry for Form “I-
881" in proper numerical sequence, to
read as follows:

§299.1 Prescribed forms.

shall refer to the Immigration Court or continues to read as follows: * * * * *
Form No. Edition date Title
* * * * * * *
-881 ............ 10-01-98 Application for Suspension of Deportation or Special Rule Cancellation of Removal (pursuant to section 203 of
Public Law 105-100).
* * * * * * *

13. Section 299.5 is amended in the
table by adding the entry for Form “I-

881" in proper numerical sequence, to
read as follows:

§299.5 Display of control numbers.
* * * * *

Currently assigned

INS form No. INS form title OMB control No.
* * * * * * *
I-881 ..ccevveiienne Application for Suspension of Deportation or Special Rule Cancellation of Removal (pursuant to section 1115-xxxx.

203 of Public Law 105-100).

* *
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Dated: November 17, 1998.
Janet Reno,
Attorney General.
[FR Doc. 98-31348 Filed 11-23-98; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-144—AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747 series
airplanes. This proposal would require
repetitive inspections of the outboard
nacelle struts to detect fatigue cracking
of the strut skin and spring beam
support fittings, and to detect cracked or
loose fasteners of the support fittings;
and corrective actions, if necessary. This
proposal also provides for optional
terminating action for the repetitive
inspection requirements. This proposal
is prompted by reports indicating that
several cracked or broken spring beam
support fittings were found on the
outboard nacelle struts. The actions
specified by the proposed AD are
intended to detect and correct such
fatigue cracking and loose fasteners,
which could result in failure of the
outboard nacelle struts and consequent
separation of the engine.

DATES: Comments must be received by
January 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
144—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—-NM-144—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-144-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports from
three operators indicating findings of six
cracked or broken spring beam support
fittings on the outboard struts of Model
747 series airplanes. Four of the cracked
or broken support fittings were found on
strut number 1 (left outboard strut), and
two others were found on strut number
4 (right outboard strut).

An operator of a Model 747-200
combi airplane that had accumulated
76,372 total flight hours and 14,501 total
flight cycles reported finding a 5-inch
crack in the inboard skin panel during
a preflight check on the number 1 strut,

and further investigation revealed a
fractured support fitting on the inboard
side of that strut. An operator of a
Model 747-200F airplane equipped
with General Electric CF6-50 series
engines, which had accumulated 71,609
total flight hours and 14,808 total flight
cycles, reported findings of a severed
support fitting on the number 1 strut.

Another operator of a Model 747—
200F airplane equipped with Pratt &
Whitney JT9D-70 series engines
reported findings of two broken support
fittings, one on the number 1 strut and
one on the number 4 strut. A report
indicated that, during a heavy
maintenance preliminary check, a
misaligned stripe on the outboard
nacelle strut was found. Further
investigation revealed a broken spring
beam on the outboard side of the
number 4 strut and a broken support
fitting. This airplane had accumulated
72,426 total flight hours and 18,142 total
flight cycles. An inspection of the
remaining fleet of similar airplanes
revealed findings of two fractured
support fittings on an airplane that had
accumulated 66,035 total flight hours
and 16,709 total flight cycles.

All of these operators reported
findings of cracked or severed spring
beam support fittings located on the
inboard side of the strut and attached to
the strut skin. These conditions, if not
corrected, could cause fatigue cracking
of the strut skin and spring beam
support fittings on the outboard nacelle
struts, which could result in failure of
the outboard nacelle struts and
consequent separation of the engine.

Other Relevant Rulemaking

The FAA has previously issued AD
95-13-07, amendment 39-9287 (60 FR
33336, June 28, 1995), which currently
requires modification of the nacelle
strut and wing structure, inspections
and checks to detect discrepancies, and
correction of discrepancies. The
corrective action specified by that AD
included a modification to improve the
damage tolerance capability and
durability of the strut-to-wing
attachments, reduce reliance on non-
routine inspections of those
attachments, and prevent failure of the
strut and consequent separation of the
engine. Although the accomplishment
of the modification required by that AD
constitutes terminating action for the
requirements of that AD, this proposed
AD specifies that same modification as
an optional terminating action.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
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54A2172, dated February 23, 1995, and
Boeing Service Bulletin 747-54A2172,
Revision 1, dated January 4, 1996,
which describe similar procedures for
detecting cracks of the strut skin and
spring beam support fittings, or
detecting cracked or loose fasteners of
the support fittings; and corrective
actions, if necessary.

The initial inspections differ from the
repetitive inspections. The initial
inspections include a visual inspection
of the four spring beam support fittings,
a detailed visual inspection of the
support fitting at the fasteners using a
borescope, a visual inspection of the
fasteners, and a detailed visual
inspection of the strut skin. The
repetitive inspections include an
inspection of the support fitting at
fasteners through the horizontal flange,
an inspection of the fasteners through
the vertical flange for loose collars, an
external visual inspection for loose
fastener heads, and a detailed visual
inspection of the strut skin.

The terminating action in both service
bulletins specifies an open-hole high
frequency eddy current (HFEC)
inspection and, if no cracks are found,
rework of the fastener holes and
installation of new fasteners. For
airplanes on which any cracks are found
during the HFEC inspection, Part 1l of
the Accomplishment Instructions of the
Boeing alert service bulletin specifies
contacting the manufacturer for repair
instructions. However, for those same
airplanes, Revision 1 of the Boeing
service bulletin adds a new section to
the Accomplishment Instructions (‘‘Part
IV. Replacement’), which specifies
procedures for replacing any cracked
spring beam support fitting with a new
support fitting. Accomplishment of this
replacement action would eliminate the
need for the repetitive inspections of
that new support fitting.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 747
series airplanes of this same type
design, the proposed AD would require
accomplishment of the actions specified
by the service bulletins described
previously, except as discussed below.
The proposed AD also provides for
several optional terminating actions. If
no cracks are found, rework of the
fastener holes and installation of new
fasteners would constitute terminating
action for the repetitive inspection
requirements of this AD. If cracks are
found during an open-hole HFEC
inspection, replacement of the spring
beam support fittings with new fittings

constitutes optional terminating action
for the repetitive inspection
requirements of this AD.

Differences Between Proposed Rule and
Service Information

Operators should note the following
differences between the proposed rule
and the service information:

Boeing Alert Service Bulletin 747—
54A2172, dated February 23, 1995, and
Boeing Service Bulletin 747-54A2172,
Revision 1, dated January 4, 1996,
provide procedures for terminating
actions for the repetitive inspections.
However, this proposed AD specifies
those actions as optional terminating
actions since the FAA has previously
issued AD 95-13-07, which requires a
terminating modification that is
considered acceptable for compliance
with the optional terminating action
specified by this AD.

Although the Boeing alert service
bulletin specifies that the manufacturer
may be contacted for the disposition of
certain repair conditions, this proposal
would require that the repair of those
conditions be accomplished in
accordance with a method approved by
the FAA.

Cost Impact

There are approximately 145
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
9 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 16 work
hours per airplane to accomplish the
proposed inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $8,640, or $960 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Should an operator elect to
accomplish the fastener hole inspection
and modification, it would take
approximately 20 work hours
(excluding removal of the strut and
spring beam) to accomplish it, at an
average labor rate of $60 per hour. Based
on these figures, the cost impact of this
optional terminating action is estimated
to be $1,200 per strut.

Should an operator elect to
accomplish the replacement of the
spring beam support fittings with new
support fittings, it would take
approximately 108 work hours
(excluding removal of the strut and

spring beam) to accomplish it, at an
average labor rate of $60 per hour. Based
on these figures, the cost impact of this
optional terminating action is estimated
to be $6,480 per support fitting.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

BOEING: Docket 98—NM-144—-AD.

Applicability: Model 747 series airplanes,
line numbers 202 through 886 inclusive,
equipped with General Electric Model CF6—
45/50 and Pratt & Whitney Model JTO9D-70
series engines; on which the strut/wing
modification has not been accomplished in
accordance with AD 95-13-07, amendment
39-9287; certificated in any category.
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Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the strut skin and spring beam support
fittings on the outboard nacelle struts, and
cracked or loose fasteners of the support
fittings, which could result in failure of the
outboard nacelle struts and consequent
separation of the engine, accomplish the
following:

(a) Prior to the accumulation of 13,000 total
flight cycles, or within 6 months after the
effective date of this AD, whichever occurs
later, perform a detailed visual inspection of
the outboard nacelle struts, as specified by
paragraphs (a)(1), (a)(2), (a)(3), and (a)(4) of
this AD, in accordance with Boeing Alert
Service Bulletin 747-54A2172, dated
February 23, 1995, or Boeing Service Bulletin
747-54A2172, Revision 1, dated January 4,
1996.

(1) Inspect the spring beam support fittings
to detect cracks of the support fittings.

(2) Inspect the spring beam support fittings
at the fasteners, using a borescope to detect
cracks of the support fittings.

(3) Inspect the fasteners of the outer spring
beam support fittings to detect cracked or
loose fasteners.

(4) Inspect the strut skin to detect cracks.

(b) If no discrepancy is found during any
inspection required by paragraph (a) of this
AD, perform detailed visual inspections of
the outboard nacelle struts to detect any
discrepancies specified in paragraphs (b)(1),
(b)(2), (b)(3), and (b)(4) of this AD, in
accordance with Boeing Alert Service
Bulletin 747-54A2172, dated February 23,
1995; or Boeing Service Bulletin 747—
54A2172, Revision 1, dated January 4, 1996.
Perform the inspection at the times specified
in paragraph (c) or (d) of this AD, as
applicable.

(1) Perform a detailed visual inspection,
using a borescope, of only the outer spring
beam support fittings at the fasteners through
the horizontal flange to detect cracks of the
support fittings.

(2) Perform a detailed visual inspection,
using a borescope, of the fasteners through
the vertical flange of only the outer spring
beam support fittings to detect loose collars.

(3) Perform an external detailed visual
inspection of only the outer spring beam
support fittings to detect cracked or loose
fastener heads.

(4) Perform a detailed visual inspection of
the strut skin to detect cracks.

(c) For Model 747-SR series airplanes
equipped with General Electric Model CF6—

45 series engines, on which no discrepancy
is found during any inspection required by
paragraph (a) of this AD: Perform the
inspection required by paragraph (b) of this
AD within 1,600 flight cycles following the
accomplishment of the inspection required
by paragraph (a) of this AD; and thereafter at
intervals not to exceed 1,600 flight cycles
until accomplishment of the optional
terminating action specified in paragraph (g)
of this AD.

(d) For Model 747 series airplanes other
than those identified in paragraph (c) of this
AD, on which no discrepancy is found
during any inspection required by paragraph
(a) of this AD: Perform the inspection
required by paragraph (b) of this AD within
1,000 flight cycles following the
accomplishment of the inspection required
by paragraph (a) of this AD; and thereafter at
intervals not to exceed 1,000 flight cycles
until accomplishment of the optional
terminating action specified in paragraph (g)
of this AD.

(e) If any cracking is found in the spring
beam support fittings during any inspection
required by this AD, prior to further flight,
replace the support fitting with a new
support fitting, in accordance with the
Accomplishment Instructions in Part V. of
Boeing Service Bulletin 747-54A2172,
Revision 1, dated January 4, 1996.
Accomplishment of this replacement
constitutes terminating action for the
repetitive inspection requirements of this AD
for only the new support fitting. Continue the
repetitive inspections required by paragraph
(b) of this AD for the other support fitting
locations until accomplishment of the
terminating action specified by paragraph
(9)(1) or (g)(2) of this AD, as applicable.

(f) If any crack is found on the strut skin,
or if any cracked or loose fastener or collar
is found during any inspection required by
this AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate;
or in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(9) Accomplishment of an open-hole high
frequency eddy current (HFEC) inspection, in
accordance with Boeing Alert Service
Bulletin 747-54A2172, dated February 23,
1995, or Boeing Service Bulletin 747—
54A2172, Revision 1, dated January 4, 1996;
and either paragraph (g)(1) or (g)(2) of this
AD, as applicable; constitutes terminating
action for the requirements of this AD.

(1) If no discrepancy is found during the
HFEC inspection, prior to further flight,
rework the fastener holes and install new
fasteners, in accordance with Figures 6 and
7 of Boeing Alert Service Bulletin 747—
54A2172, dated February 23, 1995, or Boeing
Service Bulletin 747-54A2172, Revision 1,
dated January 4, 1996.

(2) If any cracking is found during the
HFEC inspection, prior to further flight,
replace any cracked spring beam support
fitting with a new support fitting, in
accordance with Part 1V. of the

Accomplishment Instructions specified by
Boeing Service Bulletin 747-54A2172,
Revision 1, dated January 4, 1996.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 18, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-31327 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-76-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing 747 series airplanes, that
currently requires a one-time inspection
to detect cracking and corrosion of
various areas at all four nacelle struts;
and repair, if necessary. This action
would require new repetitive
inspections to detect fatigue cracking or
loose or missing fasteners of the aft
torque bulkheads of the outboard
nacelle struts; and repair, if necessary.
In addition, this action would expand
the applicability of the existing AD to
include additional airplanes. This
proposal is prompted by the availability
of new service instructions for detecting
fatigue cracking that would not have
been detected by the required actions of
the existing AD. The actions specified
by the proposed AD are intended to
detect and correct such fatigue cracking
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and loose or missing fasteners, which
could result in failure of an outboard
nacelle strut, and consequent separation
of the nacelle from the wing.

DATES: Comments must be received by
January 8, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
76-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Transport Airplane Directorate,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to

Docket Number 98—NM-76—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-76—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On December 31, 1996, the FAA
issued AD 96-26-51, amendment 39—
9876 (62 FR 1038, January 8, 1997),
applicable to certain Boeing 747 series
airplanes, to require a one-time detailed
visual inspection to detect cracking and
corrosion of various areas at all four
nacelle struts; and repair, if necessary.
That action was prompted by reports of
cracking of the aft torque bulkhead at
the inboard and outboard nacelle struts.
That action was applicable only to
Model 747 series airplanes that were
equipped with Rolls-Royce-type
engines. The requirements of that AD
were intended to detect and correct
cracking of an inboard or outboard
nacelle strut, which could result in
failure of the nacelle strut and
consequent separation of the nacelle
from the wing.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has learned that the original report
of fatigue cracking on the inboard strut
was made in error. In fact, what was at
first thought to be a fatigue crack on the
inboard strut was later determined to be
merely a surface scratch in the finish of
the structure. Furthermore, the FAA has
determined from the service history of
the Model 747 airplane that only the
outboard strut has proved to be
susceptible to fatigue cracking of the aft
torque bulkhead. Investigation has
revealed that this is because the applied
loading spectrum and design
configuration of the outboard strut are
significantly different from those of the
inboard strut.

In addition, since the issuance of AD
96-26-51, the FAA has received an
additional report of fatigue cracking
found on another Model 747 airplane,
which also was equipped with Rolls-
Royce-type engines. The affected
airplane had accumulated 18,663 total
flight cycles. That airplane was found to
have cracking on both the inboard and
outboard vertical chords of the aft
torque bulkhead on the number 4
nacelle strut. Specifically, two cracks of
0.53 inch and 0.34 inch in length were
found on the inboard vertical chord of
the aft torque bulkhead; and a single

0.12-inch crack was found on the
outboard vertical chord of the aft torque
bulkhead.

In addition, whereas the strut design
configurations and applied loading
spectra are significantly different for the
inboard and outboard struts, analysis
shows that this is not the case for many
of the different engine types that can be
installed on the outboard strut.
Therefore, outboard struts equipped
with Rolls-Royce Model RB211, General
Electric Model CF6-45/50, or Pratt &
Whitney Model JT9D-70 series engines
also may be susceptible to fatigue
cracking.

Also, the FAA has received reports of
nine other nacelle struts that were found
to have loose fasteners at the attachment
between the vertical flange of the lower
spar fitting and the aft torque bulkhead,;
there have been no reports of missing
fasteners at this location. The cause of
the fasteners becoming loose is not yet
known.

These conditions (namely, fatigue
cracking of the outboard nacelle strut aft
torque bulkhead web, vertical chords,
and side skin; or loose fasteners where
the lower spar fitting attaches to the aft
torque bulkhead), if not corrected, could
result in failure of an outboard nacelle
strut, and consequent separation of the
nacelle from the wing.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
54A2184, dated July 3, 1997. The alert
service bulletin describes procedures for
repetitive detailed visual inspections to
detect fatigue cracking of the web,
vertical chords, and nacelle strut side
skin of the aft torque bulkheads of the
number 1 and 4 nacelle struts; and
repair, if necessary. The repetitive
inspections will also detect loose or
missing fasteners on the lower spar
fitting of the aft torque bulkhead. In
addition, the alert service bulletin
describes procedures for various
repetitive non-destructive test (NDT)
inspections to detect fatigue cracking of
the aft torque bulkhead of the numbers
1 and 4 nacelle struts; and repair, if
necessary. The NDT inspections consist
of ultrasonic inspections, surface eddy
current inspections, and open-hole eddy
current inspections. The type of NDT
inspection to be done depends upon the
type of nacelle strut on the affected
airplane. Accomplishment of the actions
specified in the alert service bulletin is
intended to adequately address the
identified unsafe condition.
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Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede all requirements of AD 96—
26-51. This proposed AD would require
repetitive detailed visual inspections
and, for certain engine types, NDT
inspections, to detect fatigue cracking or
loose or missing fasteners of the aft
torque bulkheads of the outboard
nacelle struts; and repair, if necessary.
This proposed AD also would revise the
applicability of the existing AD to
include additional airplanes having
engine types in addition to those
specified in the existing AD.

This proposed AD also provides for
an optional terminating action for the
repetitive inspections proposed for
airplanes equipped with General
Electric CF6-45/50 or Pratt & Whitney
JT9D-70 nacelle struts. [This same
terminating action, although optional
for this proposed AD, is required by
another AD, namely, AD 95-13-07,
amendment 39-9287 (60 FR 33336, June
28, 1995), as discussed below]. The FAA
notes that there is, as yet, no terminating
action for those airplanes equipped with
Rolls-Royce RB—211 nacelle struts.

The actions above would be required
to be accomplished in accordance with
the alert service bulletin described
previously, except as discussed below.

Differences Between Proposed Rule and
Alert Service Bulletin

Operators should note that, although
the alert service bulletin provides for
certain repair actions and specifies that
the manufacturer may be contacted for
disposition of other repair conditions,
this proposal would require the repair of
all conditions to be accomplished in
accordance with a method approved by
the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company designated engineering
representative who has been authorized
by the FAA to make such findings.

In addition, operators should note
that there is a typographical error on
Sheet 3 of Figure 1 of the alert service
bulletin. The logic block that contains a
reference to “Group 1 airplanes” should
have read “Groups 1 and 2 airplanes.”

Other Relevant Rulemaking

The FAA has previously issued AD
95-13-07, which requires modification
of airplanes equipped with General
Electric CF6-45/50 or Pratt & Whitney
JT9D-70 nacelle struts.
Accomplishment of the modification

required by that AD constitutes
terminating action for the requirements
of this proposed AD. However, this
proposed AD would not affect the
current requirements of AD 95-13-07.

Cost Impact

There are approximately 273
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
24 airplanes of U.S. registry would be
affected by this proposed AD.

The new inspections that are
proposed in this AD action for airplane
Groups 3 and 4 would take
approximately 24 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators of airplanes in Groups 3
and 4 is estimated to be $34,560, or
$1,440 per airplane, per inspection
cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

There currently are no affected
airplanes on the U.S. Register identified
as Group 1 or 2 in the referenced alert
service bulletin. The airplanes included
in Groups 1 and 2 of the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected Group 1 or 2
airplane be imported and placed on the
U.S. Register in the future, it would
require approximately 78 work hours to
accomplish the new inspections
proposed in this AD, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of this
proposed AD on airplane Groups 1 and
2 would be $4,680 per airplane, per
inspection cycle.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9876 (62 FR
1038, January 8, 1997), and by adding a
new airworthiness directive (AD), to
read as follows:

Boeing: Docket 98-NM—76-AD. Supersedes
AD 96-26-51, Amendment 39-9876.

Applicability: Model 747 series airplanes,
as listed in Boeing Alert Service Bulletin
747-54A2184, dated July 3, 1997, certificated
in any category:

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To detect and correct fatigue cracking and
loose or missing fasteners of the aft torque
bulkheads of the outboard nacelle struts,
which could result in failure of an outboard
nacelle strut, and consequent separation of
the nacelle from the wing, accomplish the
following:

(a) For airplanes identified as Groups 1 and
2 airplanes in Boeing Alert Service Bulletin
747-54A2184, dated July 3, 1997: Prior to the
accumulation of 12,000 total flight cycles, or
within 90 days after the effective date of this
AD, whichever occurs later, perform a
detailed visual inspection of the aft torque
bulkheads of the number 1 and number 4
nacelle struts to detect fatigue cracking and
loose or missing fasteners. The inspection
shall be accomplished in accordance with
Part | of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-54A2184,
dated July 3, 1997.

Note 2: There is a typographical error on
Sheet 3 of Figure 1 of the alert service
bulletin. The words “Group 1 airplanes”
should read “Groups 1 and 2 airplanes.”

(1) If no cracking, and if no loose or
missing fastener is found, repeat the
inspection thereafter at the intervals
specified in Figure 1 of the alert service
bulletin.

(2) If any cracking, or if any loose or
missing fastener is found, prior to further
flight, repair in accordance with Part 111 of
the alert service bulletin. Repeat the
inspection thereafter at the intervals
specified in Figure 1 of the alert service
bulletin. Where the service bulletin specifies
that the manufacturer may be contacted for
disposition of certain repair conditions,
repair in accordance with a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate; or in accordance with data
meeting the type certification basis of the
airplane approved by a Boeing Company
designated engineering representative (DER)
who has been authorized by the Manager,
Seattle ACO, to make such findings.

(b) For airplanes identified as Groups 1 and
2 airplanes in Boeing Alert Service Bulletin
747-54A2184, dated July 3, 1997: Prior to the
accumulation of 12,000 total flight cycles, or
within 90 days after the effective date of this
AD, whichever occurs later, perform a non-
destructive test (NDT) inspection of the aft
torque bulkheads of the number 1 and
number 4 nacelle struts to detect fatigue
cracking. The NDT inspection shall be
accomplished in accordance with Part Il of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-54A2184, dated
July 3, 1997.

Note 3: The alert service bulletin refers to
a variety of NDT inspections, consisting of
ultrasonic inspections, surface eddy current
inspections, and open-hole eddy current
inspections. The logic diagram in Figure 1 of
the alert service bulletin states the conditions
under which each of these inspections is to
be performed.

(1) If no cracking is found, repeat the
inspection thereafter at the intervals
specified in Figure 1 of the alert service
bulletin.

(2) If any cracking is found, prior to further
flight, repair in accordance with Part 11 of

the alert service bulletin. Repeat the
inspection thereafter at the intervals
specified in Figure 1 of the alert service
bulletin. Where the service bulletin specifies
that the manufacturer may be contacted for
disposition of certain repair conditions,
repair in accordance with a method approved
by the Manager, Seattle ACO; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(c) For airplanes identified as Groups 3 and
4 airplanes in Boeing Alert Service Bulletin
747-54A2184, dated July 3, 1997: Prior to the
accumulation of 12,000 total flight cycles, or
within 90 days after the effective date of this
AD, whichever occurs later, perform a
detailed visual inspection of the aft torque
bulkheads of the number 1 and number 4
nacelle struts to detect fatigue cracking and
loose or missing fasteners. The inspection
shall be accomplished in accordance with
Part | of the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-54A2184,
dated July 3, 1997.

(1) If no cracking, and if no loose or
missing fastener is found, repeat the
inspection thereafter at the intervals
specified in Figure 1 of the alert service
bulletin, until the applicable requirements of
paragraph (d) are accomplished.

(2) If any cracking, or if any loose or
missing fastener is found, prior to further
flight, repair in accordance with Part Il of
the alert service bulletin. Where the alert
service bulletin specifies that the
manufacturer may be contacted for
disposition of certain repair conditions,
repair in accordance with a method approved
by the Manager, Seattle ACO; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(d) For airplanes identified as Groups 3
and 4 airplanes in Boeing Alert Service
Bulletin 747-54A2184, dated July 3, 1997:
Accomplishment of the nacelle strut
modifications required in AD 95-13-07,
amendment 39-9287 (applicable to airplanes
equipped with either General Electric CF6—
45/50 or Pratt & Whitney JTO9D-70 nacelle
struts), constitutes terminating action for the
requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 18, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-31326 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-150-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to all Airbus Model
A300-600 series airplanes, that would
have required repetitive eddy current
inspections to detect cracks on the
forward fittings in the radius of frame 40
adjacent to the tension bolts in the
center section of the wings, and various
follow-on actions. That proposal was
prompted by reports of cracking due to
fatigue-related stress in the radius of
frame 40 adjacent to the tension bolts at
the center/outer wing junction. This
new action revises the proposed rule by
requiring ultrasonic inspections, in lieu
of the eddy current inspection proposed
previously. This action also reduces the
compliance time to perform the initial
inspection, increases the repetitive
inspection intervals, and adds flight
hours as a compliance option. The
actions specified by this new proposed
AD are intended to detect and correct
fatigue cracking on the forward fittings
in the radius of frame 40 adjacent to the
tension bolts in the center section of the
wings, which could result in reduced
structural integrity of the wings.

DATES: Comments must be received by
December 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No 95—-NM-—
150-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.
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The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95-NM-150-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
95-NM-150-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to all Airbus
Model A300-600 series airplanes, was
published as a notice of proposed

rulemaking (NPRM) in the Federal
Register on March 6, 1996 (61 FR 8897).
That NPRM would have required
repetitive eddy current inspections to
detect cracks on the forward fittings in
the radius of frame 40 adjacent to the
tension bolts in the center section of the
wings, and various follow-on actions.
That NPRM was prompted by reports of
cracking due to fatigue-related stress in
the radius of frame 40 adjacent to the
tension bolts at the center/outer wing
junction. That condition, if not
corrected, could result in reduced
structural integrity of the wings.

Actions Since Issuance of Previous
Proposal

Since the issuance of that NPRM, the
FAA has given due consideration to the
comments received in response to the
NPRM. The comments that have
prompted a change in the proposal are
explained below.

Request To Reference New Revision of
the Service Bulletin

Two commenters [the Air Transport
Association (ATA) of America and the
manufacturer] request that the FAA
revise the proposed AD to reference a
new revision of the service bulletin
referenced in the proposed AD.

The FAA concurs with the
commenters’ request to revise the
proposed AD to reference a new version
of the service bulletin. Since issuance of
the NPRM, Airbus has issued Service
Bulletin A300-57-6062, Revision 02,
dated January 29, 1997. That service
bulletin describes procedures for an
ultrasonic inspection, in lieu of the
eddy current inspection described in the
original issue of the service bulletin
(which was referenced in the original
NPRM as the appropriate source of
service information), to detect cracking
on the forward fittings in the radius of
frame 40 adjacent to the tension bolts in
the center section of the wings, and
various follow-on actions. If no cracking
is detected, those follow-on actions
consist of repetitive ultrasonic
inspections. If any cracking is detected,
the follow-on actions include
installation of an access door or doors,
repetitive eddy current inspections to
confirm the presence of a crack, and
blending of the crack or cracks, if
necessary. If the blended area is 50
millimeters (mm) long or more, or
exceeds 2 mm in depth, the service
bulletin provides for repair in
accordance with procedures to be
provided by Airbus.

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
classified Airbus Service Bulletin A300—

57-6062, Revision 02, as mandatory and
issued a new French airworthiness
directive, 95-063-177(B)R3, dated July
2, 1997, in order to assure the continued
airworthiness of these airplanes in
France.

The FAA finds that accomplishment
of the actions specified in Airbus
Service Bulletin A300-57-6062,
Revision 02, would adequately address
the identified unsafe condition, while
also providing an inspection method
that limits the number of work hours
necessary to gain access to the areas to
be inspected, thereby minimizing the
economic impact of the inspection.
Therefore, the FAA has revised the
proposed AD to specify Revision 02 of
the service bulletin as the appropriate
source of service information. The cost
impact information of the proposed AD
also has been revised to reflect a
reduction in the number of work hours
necessary to complete the inspection
procedure.

Request To Adjust Inspection
Thresholds and Intervals

One commenter, the manufacturer,
requests that the FAA revise the
proposed AD to require inspection
thresholds and repetitive intervals to be
calculated based on average flight time
using the ““adjustment for range”
formula referenced in both the original
and revised service bulletins. Such
adjustment is designed to account for
variations in the amount of fatigue
damage due to loading and flight length
and may result in reductions in the
inspection threshold and intervals.

The FAA does not concur that
operators should be required to
calculate inspection thresholds and
repetitive intervals using the
“adjustment for range” formula. Use of
such a formula would introduce a
planning burden for the operator, make
enforcement difficult for the FAA, and
potentially introduce differences
between FAA inspectors and operators
concerning when the inspection
thresholds and intervals should be
recalculated.

However, under the provisions of
paragraph (d)(2) of this supplemental
NPRM, the FAA may approve requests
for adjustment of the inspection
thresholds and intervals. The request for
extension should be based on the
“‘adjustment for range”” formula
referenced in Airbus Service Bulletin
A300-57-6062, Revision 02, and the
average flight time per flight cycle used
in the formula should be for an
individual airplane. Average flight times
for a group of airplanes may be used if
flight times for all airplanes included in
the group do not vary by more than 10
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percent, and the flight times for
individual airplanes within the group
must be included with the request, for
review by the FAA.

The FAA acknowledges, however,
that the inspection thresholds and
intervals specified in the original
proposal may not be conservative, based
on the utilization of certain airplanes.
Also, French airworthiness directive
95-063-177(B)R3 reduces the
inspection threshold specified in the
original issue of French airworthiness
directive 95-063-177(B), dated April
12, 1995. In consideration of the
commenter’s request, and in concert
with the French airworthiness directive,
the FAA has determined that the
inspection threshold for this proposal
should be reduced from 10,500 total
landings, as specified in the original
proposal, to 7,250 total landings. The
FAA also has determined that the
inspection thresholds and intervals may
be calculated using flight hours; thus
the inspection threshold has been
revised to provide for the inspection to
be performed prior to the accumulation
of 17,700 total flight hours.

The repetitive inspection intervals for
this proposal also have been increased
from 4,500 landings to 6,500 landings or
16,000 flight hours, for airplanes on
which no cracking is detected; and from
950 landings to 2,800 landings or 7,000
flight hours, for certain airplanes on
which cracking is detected. Paragraphs
(a), (b), and (c)(1) of this supplemental
NPRM have been revised to reduce the
inspection thresholds, increase the
repetitive inspection intervals, and add
flight hours as a compliance option.

Differences Between the Supplemental
NPRM and Foreign AD

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of certain repair conditions,
this proposal would require the repair of
those conditions to be accomplished in
accordance with a method approved by
the FAA or the DGAC (or its delegated
agent). In light of the type of repair that
would be required to address the
identified unsafe condition, and in
consonance with existing bilateral
airworthiness agreements, the FAA has
determined that, for this supplemental
NPRM, a repair approved by either the
FAA or the DGAC would be acceptable
for compliance with this supplemental
NPRM.

Operators also should note that the
inspection thresholds and intervals for
this supplemental NPRM differ from
those specified in the French
airworthiness directive. In developing
the appropriate inspection thresholds

and intervals for this supplemental
NPRM, the FAA considered not only the
manufacturer’s recommendation and the
average utilization rate of the affected
U.S. registered airplanes, but the safety
implications involved with cracking in
the radius of frame 40 adjacent to the
tension bolts at the center/outer wing
junction. In light of these factors, the
FAA finds the proposed compliance
time (7,250 total landings or 17,700 total
flight hours) specified in the
supplemental NPRM for initiating the
required actions to be warranted, in that
it represents an appropriate interval of
time allowable for the affected airplanes
to continue to operate without
compromising safety.

Conclusion

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

Cost Impact

The FAA estimates that 35 airplanes
of U.S. registry would be affected by this
proposed AD.

The new inspection method proposed
by this supplemental NPRM would not
add any new additional economic
burden on affected operators, other
than, for certain airplanes, the costs that
are associated with the initial inspection
being required earlier than specified in
the original NPRM.

It would take approximately 2 work
hours per airplane (1 work hour per
side) to accomplish the proposed
ultrasonic inspection, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of this
proposed inspection on U.S. operators is
estimated to be $4,200, or $120 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 95—-NM-150-AD.

Applicability: All Model A300-600 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously. To detect and
correct fatigue cracking on the forward
fittings in the radius of frame 40 adjacent to
the tension bolts in the center section of the
wings, which could result in reduced
structural integrity of the wings, accomplish
the following:

(a) Perform an ultrasonic inspection to
detect cracking on the forward fittings in the
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radius of frame 40 adjacent to the tension
bolts in the center section of the wings, in
accordance with Airbus Service Bulletin
A300-57-6062, Revision 02, dated January
29, 1997, at the applicable time specified in
either paragraph (a)(1) or (a)(2) of this AD.

(1) For airplanes that have accumulated
fewer than 9,100 total landings or 22,300
total flight hours as of the effective date of
this AD: Inspect at the later of the times
specified in either paragraph (a)(1)(i) or
(@)(2)(ii) of this AD.

(i) Prior to the accumulation of 7,250 total
landings or 17,700 total flight hours,
whichever occurs first.

(i) Within 1,500 landings after the
effective date of this AD.

(2) For airplanes that have accumulated
9,100 total landings or more and 22,300 total
flight hours or more as of the effective date
of this AD: Inspect within 750 landings after
the effective date of this AD.

Note 2: Inspections that were
accomplished prior to the effective date of
this AD in accordance with Airbus Service
Bulletin A300-57-6062, Revision 1, dated
July 23, 1995, are considered acceptable for
compliance with paragraph (a) of this AD.

(b) If no crack is detected during the
inspection required by paragraph (a) of this
AD, repeat the ultrasonic inspection required
by that paragraph thereafter at intervals not
to exceed 6,500 landings or 16,000 flight
hours, whichever occurs first; in accordance
with Airbus Service Bulletin A300-57-6062,
Revision 02, dated January 29, 1997.

(c) If any crack is detected during any
inspection required by paragraph (a) or (b) of
this AD, prior to further flight, install an
access door, and perform an eddy current
inspection to confirm the presence of a crack;
in accordance with Airbus Service Bulletin
A300-57-6062, Revision 02, dated January
29, 1997. Accomplishment of this eddy
current inspection terminates the repetitive
inspection requirement of paragraph (b) of
this AD.

(1) If no crack is detected during the eddy
current inspection, repeat the eddy current
inspection, in accordance with the service
bulletin, thereafter at intervals not to exceed
6,500 landings or 16,000 flight hours,
whichever occurs first.

(2) If any crack is detected during any eddy
current inspection performed in accordance
with paragraph (c) or (c)(1) of this AD, prior
to further flight, blend out the crack and
repeat the eddy current inspection in
accordance with the service bulletin.

(i) If the eddy current inspection performed
after the blend-out shows that the crack has
been removed, and if the blend-out is equal
to or less than 50 millimeters (mm) long and
equal to or less than 2 mm deep, thereafter
repeat the eddy current inspection at
intervals not to exceed 2,800 landings or
7,000 flight hours, whichever occurs first.

(ii) If the eddy current inspection
performed after the blend-out shows that the
crack has not been removed, or if the blend-
out is more than 50 mm long or more than
2 mm deep, prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Génerale de I'Aviation Civile (or its
delegated agent).

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

(d)(2) Operators may request an extension
to the compliance times of this AD in
accordance with the “adjustment-for-range”
formula found in Paragraph 1.B.(5) of Airbus
Service Bulletin A300-57-6062, Revision 02,
dated January 29, 1997; and provided in
A300-600 Maintenance Review Board,
Section 5, Paragraph 5.4. The average flight
time per flight cycle (landing) in hours used
in this formula should be for an individual
airplane. Average flight time for a group of
airplanes may be used if all airplanes of the
group have flight times differing by no more
than 10 percent. If compliance times are
based on the average flight time for a group
of airplanes, the flight times for individual
airplanes of the group must be included for
FAA review.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in French airworthiness directive 95-063—
177(B)R3, dated July 2, 1997.

Issued in Renton, Washington, on
November 18, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-31323 Filed 11-23-98; 8:45 am]
BILLING CODE 4910-13-U

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (““Appliance Labeling Rule’’)

AGENCY: Federal Trade Commission.

ACTION: Request for public comments on
proposed conditional exemption.

SUMMARY: The Federal Trade
Commission (“‘the Commission”)
proposes granting manufacturers of
residential appliances covered by its
Appliance Labeling Rule (“‘the Rule”) a
conditional exemption from the Rule’s
prohibition against the inclusion of non-

required information on the
EnergyGuide labels required by the
Rule. The exemption would permit
appliance manufacturers to place the
logo of the Department of Energy’s
(““DOE™) and Environmental Protection
Agency’s (“EPA”) joint “ENERGY
STAR” Program on required
EnergyGuides on certain appliances
under specific conditions. The
Commission seeks comment on its
proposal to grant this conditional
exemption. The Commission also
proposes a non-substantive amendment
to the Rule to include “Federal Trade
Commission” on all EnergyGuide labels
so consumers and others will be clear as
to the identity of the agency with the
authority to enforce the Rule.

DATES: Written comments will be
accepted until January 8, 1999.

ADDRESSES: Written comments should
be directed to: Secretary, Federal Trade
Commission, Room H-159, Sixth St.
and Pennsylvania Ave., NW,
Washington, D.C. 20580. Comments
about this conditional exemption to the
Appliance Labeling Rule should be
identified as: ““Conditional exemption
for ENERGY STAR, 16 CFR Part 305—
Comment.”

FOR FURTHER INFORMATION CONTACT:
James Mills, Attorney, Division of
Enforcement, Rm 4616, Federal Trade
Commission, Washington, D.C. 20580
(202—-326-3035).

SUPPLEMENTARY INFORMATION:
l. Background

A. The Commission’s Appliance
Labeling Rule

The Commission issued the
Appliance Labeling Rule, 44 FR 66466
(Nov. 19, 1979), pursuant to a directive
in section 324 of the Energy Policy and
Conservation Act of 1975 (42 U.S.C.
6294 (“EPCA’")). The Rule requires
manufacturers to disclose energy
information about certain major
household appliances (‘‘covered
appliances”) to enable consumers
purchasing appliances to compare the
energy use or efficiency of competing
models. The Rule initially applied to
eight appliance categories: refrigerators,
refrigerator-freezers, freezers,
dishwashers, water heaters, clothes
washers, room air conditioners, and
furnaces. Subsequently, the Commission
expanded the Rule’s coverage five times:
in 1987 (central air conditioners, heat
pumps, and certain new types of
furnaces); 1989 (fluorescent lamp
ballasts); 1993 (certain plumbing
products); and twice in 1994 (certain
lighting products, and pool heaters and
certain other types of water heaters).
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Manufacturers of all covered
appliances must disclose specific energy
consumption or efficiency information
at the point of sale in the form of an
EnergyGuide label that is affixed to the
covered product. Manufacturers must
derive this information from
standardized tests that EPCA directs
DOE to develop.2 Required labels for
appliances and required fact sheets for
heating and cooling equipment must
include an energy consumption or
efficiency disclosure and a “‘range of
comparability” that shows the highest
and lowest energy consumption or
efficiencies for all similar appliance
models. Labels for refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, water heaters,
and room air conditioners also must
contain a secondary disclosure of
estimated annual operating cost based
on a specified national average cost for
the fuel the appliances use. The Rule
prescribes specifications for the size and
colors of the EnergyGuides and for the
size and style of the type to be used in
the required disclosures. Sample labels
appear as appendices to the Rule. The
Rule also prohibits the inclusion of non-
required information on the
EnergyGuide to ensure that such
information does not detract from the
required information:

No marks or information other than that
specified in this part shall appear on or
directly adjoining this label, except a part or
publication number identification may be
included on this label, as desired by the
manufacturer, and the energy use disclosure
labels required by the governments of Canada
or Mexico may appear directly adjoining this
label, as desired by the manufacturer. * * *3
16 CFR 305.11(a)(5)(i)(K).

DOE and EPA staff (informally) and
an appliance manufacturer (the Maytag
Company) have requested that the
Commission grant a conditional

1The information on the EnergyGuide also must
appear in catalogs from which covered products can
be ordered. Manufacturers of furnaces, central air
conditioners, and heat pumps also must either
provide fact sheets showing additional cost
information or be listed in an industry directory
that shows the cost information for their products.

2Section 323 of EPCA (42 U.S.C. 6293) directs
DOE to develop test procedures to be used by
appliance manufactures to determine their
products’ compliance with DOE’s standards.
Section 324(c)(1)(A) of EPCA (42 U.S.C.
6294(c)(1)(A)) states that the Commission’s Rule
must require disclosure on labels of energy use
information derived from the DOE test procedures.

3The language in this section pertains to labels
for refrigerators, refrigerator-freezers, freezers,
dishwashers, clothes washers, water heaters, and
room air conditioners. ldentical language appears in
two other sections relating to labels for furnaces and
pool heaters, 16 CFR 305.11(a)(5)(ii)(l), and central
air conditioners and heat pumps, 16 CFR
305.11(a)(5)(iii)(H)(1). The statute itself (EPCA) does
not prohibit the inclusion of non-Rule-required
information on the Energy Guide.

exemption from this prohibition against
non-required information that would
allow the placement of the DOE/EPA
ENERGY STAR logo on the
EnergyGuides on qualifying appliances.

B. The ENERGY STAR Program

1. Description of the Program

Section 127 of the Energy Policy Act
of 1992 4 directed DOE, in conjunction
with EPA, utilities, and appliance
manufacturers, to submit a report to the
Congress assessing the potential for the
development and commercialization of
appliances that are substantially more
efficient than required by state or
federal law,5 and that are likely to be
cost-effective for consumers. The
appliances contemplated in the
directive include those covered by the
Commission’s Appliance Labeling Rule.
The report, which DOE submitted to
Congress in April, 1995, concluded in
part that the involvement of the federal
government in “market transformation”
programs could have a positive effect on
consumer purchasing decisions
regarding higher efficiency products.

Following the report, DOE began to
develop a program—originally called
the ENERGY SAVER Program—to
promote high efficiency household
appliances and water heaters in the U.S.
marketplace. Concurrently, EPA was
developing a similar program—the
ENERGY STAR Program—in response to
a directive in section 103(g) of the Clean
Air Act, 42 U.S.C. 7403(g), that
encompassed home heating and cooling
equipment (“HVAC equipment”). EPA
also has developed ENERGY STAR
Programs for lighting products,
consumer electronics, office equipment,
and home insulation products.
Ultimately, the two programs for
appliances and HVAC equipment were
merged into a single program under the
ENERGY STAR name. An ENERGY
STAR logo can be used by Program
participants in connection with
qualifying products directly on the
product itself or on an ENERGY STAR

4Pub. L. No. 102-486, 106 Stat. 2776, 2835 (Oct.
24,1992).

5n this context, ‘“federal law”” includes DOE’s
minimum efficiency standards for appliances,
which Congress directed DOE to issue in section
325 of EPCA (42 U.S.C. 6295). As amended, the
statute itself set the initial national energy
efficiency standards for appliances and established
a schedule for regular DOE review of the standards
for each product category. The statute directed DOE
to design these standards to achieve the maximum
improvement in energy efficiency for residential
appliances that is technologically feasible and
economically justified. 42 U.S.C. 6265(0)(2). In
accordance with the statutory directive, DOE
regularly reviews the established standards and
publishes new standards where appropriate. DOE’s
rules relating to standards, like its test procedure
rules, are codified at 10 CFR Part 430 (1997).

label or fact sheet associated with or